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Deposition of VICTORIA KUESTER, M D., taken by and
before Heather R Gunn, CCR Notary Public in and for the
Commonweal th of Virginia at large, pursuant to Rule 4:5 of
the Rules of the Supreme Court of Virginia, and by Notice to
take deposition, comrencing at 9:00 a.m, Novenber, 2, 2009,
at the offices of MOV, 1200 East Broad Street, 9th Floor,
East Wng, Richmond, Virginia.

Appear ances:

SHAPI RO, COOPER, LEWS & APPLETON

By: EMLY MAPP BRANNON, ESQ ,

attorney, of counsel for the Plaintiffs

GOODMVAN, ALLEN & FILETTI

By: KRISTI VANDERLAAN, ESQ,

attorney, of counsel for the Defendants
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VI CTORI A KUESTER, M D.
was sworn and deposed as fol | ows:
EXAM NATI ON
BY MS. VANDERLAAN:

Q Morning, Dr. Kuester.

A Mor ni ng.

Q My name is Kristi VanderLaan. W net
briefly, and | work for Goodman, Allen and Filetti,
and we are representing EVMS Academ ¢ Physicians and
Surgeons and Dr. Nicole GIlIman in the Tynasha More
case. And we are here to take your deposition
because you have been identified as one of the
treating physicians for testinony; is that correct?

A Yes.

Q And | understand that you have not been
designated as an expert in this case?

A Correct.

Q Have you ever been deposed before?

A Yes.

Q How many tinmes?

A Once.

Q Just once. Ckay. As a treating
physi ci an?

A As a treating physician, yes.

Q ["1l just quickly run through the rules
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again one nmore tine. |'mgoing to ask you sone
questions. | would just |ike to have you answer
themto the best of your ability. |If you don't
recall or don't know, just please tell me that. If
| ask a question that's confusing and you don't
understand, just ask me to repeat it.

A Ckay.

Q W\ do have the court reporter here today,
so we are asking that your verbalize your responses.
And when | ask a question, please wait until I
finish it before you start responding. And if you
need a break at any time, just please let nme know
and we can stop. | don't think this is going to be
too long, but just so you know. Wuld you please
state your full name for ne, please?

A Victoria Geg Kuester.

Q And what is your primary office address?

A 1200 East Broad Street.

Q And that's the building that we are in
right now?

A Yeah, that's correct.

Q And your enployer is MV?

A Yes.

Q And when did you first start working for
MCV?
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A 2007. August 2007.
Q (kay. Are you also on the clinica
faculty here?

A Yes.

Q And since when?

A Since August 2007.

Q (kay. And what department do you work in?

A O thopedi ¢ surgery.

Q | would just like to have you go through a
summary of your education and experience for me, if
you woul d?

A Ckay. | was trained in ny undergraduate

degree at \Wake Forest University with a BAin
chem stry and Gernman, then went to Wake Forest
University for ny nedical school. And then | did ny
resi dency here at MCV in orthopedic surgery. And
did ny fellowship in pediatric orthopedics up at
Nemours. |t's N-e-mo-u-r-s.

Q Wiere is that?

A A. |. duPont Hospital for Children in
Del aware, W/ m ngton Del awar e.

Q Are you board certified?

A Yes.

Q And is that in orthopedic surgery?
A Yes.
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When did you becone board certified?
Just July 2009.
Congratul ations.
Thanks.
And you have a pediatric subspecialty; is
that correct?
A Yes.
Q Are you licensed in any other state
besi des Virginia?

O >0 >0

A No

Q And when did you becone licensed in
Virginia?

A | believe 2003.

Q (kay. Coul d you pl ease describe your
current practice at MOV, what your duties and
responsibilities are here?

A Sure. I'mbasically the head of pediatric
orthopedics here within the residency programand at
the hospital. So | oversee both the residents
education for pediatric orthopedics as well as | do
all of the pediatric orthopedic cases that are done
here except for some trauma.

Q Ckay. And you have no training in
obstetrics, correct?

A Correct.
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Q So it's nmy understanding you will not be
offering testinony on the obstetrical care given in
this case?

A Correct.

Q Do you have an independent recollection of
Tynasha Moore?

A Yes.

Q And what is the extent of your
recol | ection?

A | mean, | remenmber seeing her. | believe
the first time | saw her together with Dr. Ritter in
neurosurgery. W have a brachial plexus clinic that
we had been doing together. And she had been
under goi ng physical therapy for quite sonetime for
her obstetrical brachial plexus injury and had
little return of certain function, so we discussed
with the parents and took her to the operating room
for a repair, and then | have begun fol | owi ng her

since then as to her recovery. | think the |ast
time we saw her was in June.

Q O '09?

A ' 09.

Q And when you and Dr. Ritter saw her in the
brachial plexus clinic, do you recall what date that
was or what nonth that was?
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A | could probably look back in ny records.
| don't recall offhand.

Q Ckay. W will get to the records in a
second. That was before the surgery, correct?

A Correct.

Q Do you recall about you how many tines you
saw her before the surgery?

A | believe just once.

Q Ckay. And you and Dr. Ritter were
cosurgeons in Tynasha's surgery?

A Yes.
Q And Dr. Ritter is a neurosurgeon?
A Yes.

Q And in this type of procedure, the nerve
grafting procedure, is it common that you work with
Dr. Ritter --

A Yes.

Q -- as cosurgeon?

A Yes.

Q Ckay. Do you recall how you first became

involved in Tynasha More's care?

A W -- | just renenber that, you know, we
were consulted as a teamfor her injury.

Q Do you remember which physician sent the
referral or the consult?
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A | do not, no.

Q Coul d you al so expl ain and kind of
differentiate for me what your role and Dr. Ritter's
role would be in the surgery in this case?

A Sure. Well she is, again, you know, a
neur osurgeon and so she actually does nost of the
neurologic repair. | usually do the exploration
along with her, and we determ ne together what needs
to be repaired.

In nost cases, | usually tend to help
with the exposure of getting the nerves to graft and
harvest those nerves, and then she will usually
actually do the nerve repair under the m croscope.
In her case, she needed a shoul der nmanipul ation, so
that was kind of nore -- fell nore under ny
orthopedic part.

Q Ckay. You nentioned that you did see
Tynasha Moore preoperatively?

A Yes.

Q | don't believe | have records from any
preop consult.

A Ckay.

Q Do you know if any notes were taken on
t hat ?
A It was probably done at Dr. Ritter's and
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woul d be within their charts.

Q kay.

A Qur brachial plexus clinic is |ocated at
her offi ce.

Q Do you recall speaking with any of Tynasha
Moore's fam |y nenbers prior to the procedure?

A | believe it was her mother we had spoken
to.

Q Ckay. Do you know if anyone el se was
present ?

A | don't renenber.

Q Ckay. Let's nove to the operative note.
(The Note was marked Kuester Exhibit No. 1.)
BY MS. VANDERLAAN:

Q Ckay. And this is the operative note that
you authored in this case, correct?

A Yes.

Q [f you could just please explainto me
what procedure was done and all the different parts.
| know that this was pretty extensive

A Yeah. | nean, the first part is we
basi cal |y explore the brachial plexus, so we nmake an
incision over the brachial plexus. And then we
carefully dissect down to the nerves and we try to
| ook at what is intact, what is not intact, if there
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IS neuroma that's been forned, or what injury is
there. And then once we determne that, then we
determ ne what kind of nerve grafting, if we fee
that woul d be beneficial, would be best for her.

And so we did that, and we felt that
we woul d need to take the sural nerve grafts from
both of her legs to repair the nerves that we wanted
to and to give her the best potential recovery and
function. W also talked to, | believe, the nom at
that point in tinme about taking a nerve from her
trapezius nuscle to also transfer over to give her a
good recovery as well. So we then spent tine
harvesting all those nerves and exploring all those
nerves that we needed to, and then did a repair

Q kay.

A Al'so we did a shoul der manipul ation
because she was tight in internal rotation -- tight
in external rotation, and so we manipul ated her at
the very end of the case. Then we put her in a
cast.

Q Ckay. \Wen you nentioned that during
procedure you | ook for what nerves are intact and
whi ch ones are not, is there any nonitoring that
goes on during the exploration?

A VW did use neuromonitoring to help us with
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that as well to determ ne which nerves were intact
and were not.

Q Ckay. And do you recall, or fromyour
note, which ones were intact and which ones were not
and what you found during the exploration?

A | believe C5 was intact but at the C5-6
junction, there was significant neurona or scar
formation around the nerve. And then | believe we
found that C7 and -- C6 and C7 roots were actually
avul sed.

Q And can you describe what avul sion nmeans?

A Avul si on neans pul | ed away fromthe spina
cord.

Q Ckay. You nentioned that one of the
nerves were taken fromher trapezius nuscle?

A Uh- huh.

Q Does that hinder her at all in the future
being with anything --

A Very little.

Q Ckay. What, if any, would be hindered?

A | mean, she woul d have maybe a weak
shoul der shrug.

Q And was this the case that, you know, you
did the neurononitoring and the brachial plexus
exploration and then decided where to graft fronf
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Did you have a conversation with the momduring this
procedure if you were exploring first and then
repairing?

A VW did really only about the part of
taking the -- a nerve fromthe trapezius. As for
what we were planning on doing beforehand, we were
pl anning on probably needing to take the sural nerve
grafts. So we didn't explain that again to her in
the mddle of the surgery. W had already talked to
her about that.

Q Can you describe for ne what Tynasha's
abilities were or inabilities prior to the surgery?
A Ckay. She had no biceps function or
real |y nmuch shoul der function at that tine. She had

very little wist extension, but she appeared to
have good finger flexion and extension and function

Q And what were the goals of the surgery?

A To gain stronger biceps and shoul der
function.

Q And the wist extension was not a goal of
the surgery?

A That's correct.

Q And why not ?

A Because at that point in tine, we saw her
at nine months of age and it was a little bit late,
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so we felt the best thing was to gain back and
what -- with what nerve graft we could harvest, we
could gain the nost with her biceps and shoul der

Q Wth nine nonths being late for this type
of procedure, what tine frane is typical or what
woul d have been better?

A It varies throughout the country. And
sone people do it anywhere fromthree to nine
mont hs, but we tend to like to do it around six
mont hs.

Q And do you know at all, either through
i ndependent recollection or if you need to | ook at
your records, why it was until nine nonths before
the operation was perforned?

A My recollection is she was getting therapy
and they had a hard time getting a consult from
someone.

Q Ckay. Moving back to the operative note,
the preoperative diagnosis states right obstetrica
brachial plexus injury with little return of
function in the C5 through C7 distribution of her
right arm and a right shoul der internal rotation
contracture with a probabl e posterior dislocation
and gl enoi d dyspl asi a.

Can you tell me how a preoperative
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diagnosis is determ ned, whether you are the one
that makes that determnation or you and Dr. Ritter?

A V% both do together.

Q Moving on to after surgery, | have
these -- you saw Tynasha Mbore in follow up on
June 23, 2008; is that correct?

A Yes.

MS. VANDERLAAN: Take a mnute and have

t hese nmarked.

(The Note was marked Kuester Exhibit No. 2.)
BY MS. VANDERLAAN:

Q Ckay. The surgery was June 5; is that

correct?

A | believe so.
Q And then you saw her on the 23rd?
A Yes.

Q And noving to that note, how did Tynasha
do after the surgery?

A She seened to do very well. | think -- |
mean, she was in a cast for that period of time and
didn't seemto have any significant problenms wth
that. | think her wound had a little bit of area
that had opened up but was healing well w thout any
evi dence of infection.

And at that point in time, we don't
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expect to see any function or changes in her exam
except for she did have better external rotation
fromour manipulation in the operating room so she
was maki ng appropriate progress.

Q Wien woul d you expect to see changes after
this type of surgery?

A Probably at |east not until six to nine
mont hs.

Q Ckay. Do you know is there anything that
woul d not have been corrected by this surgery or
that you didn't anticipate besides the wist
extension not being corrected by this surgery?

A No.

Q (kay. Were her casts renoved at this
June 23 visit?

A Yes.

Q And | have here in your last paragraph on
the first page that you said it was very inportant
that she start physical therapy the next week?

A Yes.

Q Do you know what goals they were going to
be working on in physical therapy?

A Continuing to keep her whole arm supple
and with good range of motion until her nerve
function returns.
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Q Ckay. And you al so said that you do not
want her raising her armup over her head at that
point intime. Is there atine frame as to when
over-the-head exercises are --

A Usual 'y about five to six weeks out, post
surgery.

Q Ckay. And then you saw Tynasha again in
foll ow up on Cctober 20?

A Yes.

(The Note was marked Kuester Exhibit No. 3.)
BY MS. VANDERLAAN:

Q At this point intine, didyou expect to
see any changes fromthe surgery or any inprovenent
in function?

A Let's see, three months later. Still
probably not.

Q kay.

A Ve like to continue to follow their range
of notion as well, make sure they are not getting
stiff again.

Q Ckay. Under your inpression and plan, at
the second little sentence there, you stated that at
this point in time she does not really seemto be
gai ni ng back what she should be given the repair
Can you explain that?
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A Yeah. | nean, again, it's still early, so
she was still three and a half or four -- alittle
over four months fromthe repair. | think we were
| ooking at -- also |ooking at her, you know, to see

i f she would have any other extra wist extension
And she did not -- you know, did not have any

shoul der function still at that point in time. But
that's really within normal limts so
Q kay.

A That's not terribly abnormal.

Q And then the very last sentence fromthis
note stated that if she remains the sane, she may
need secondary surgery in the future.

A Uh- huh.

Q Wuld this be the same type of surgery?

A No, it would be a different kind of
surgery. It would be a nore orthopedic involved
surgery where she woul d need tendon transfers.

Q Can you describe that in nmore detail
where the tendons woul d be taken from and where they
woul d be noved to?

A Yeah. Most conmonly, they are taken
from-- taken as internal rotators and taken to be
used as external rotators and abductors of the
shoul der.
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Q So this is all going back towards the
shoul der function?

A Yes.

Q Wuld this inprove the bicep function as
wel | ?

A That woul d not inprove the biceps.

Q Wuld this just be a single surgery, or
was this planned as a set of surgeries?

A It really depends on what her function
woul d cone back to be. There is no way to really
descri be what -- you know, how many surgeries it

woul d take. That would probably be one surgery.
But if she needed other surgeries, depending on
what -- how nuch biceps function she got back, you
know, just depends.

Q Wth any future bicep function surgery,
woul d you be the physician performng that surgery
or would Dr. Ritter or --

A | woul d be.

Q Ckay. Wth the tendon transfer surgery,
could you give me a tinme frame on when you woul d
expect to do that, if necessary?

A Probably not until at |east two years of
age and then just depending on her ability to

continue with physical therapy and how well she's --

Halasz Reporting

Page 20





©O© o0 No o WP P

NNOMNONNONNNRPRPRPRPRRRRERRER R
OB WNREP OOO®OmMNOOOAWNERO

Page 21

how much she's continuing to inprove with
strengthwi se and that kind of thing, so it really --
there is a wide variety of when to do it.

Q Ckay. This Cctober 20 was the |ast note
have that was authored by you, but you did say that
you | ast saw her in June 2009?

A At the brachial plexus clinic.

Q Ckay. So again, these would be in
Dr. Ritter's notes, not in your notes?

A Yes, correct.

Q Ckay. Do you recall or -- I don't know if
you have those notes with you

A Actually, | think I do -- actually, I

don't think | have the nmobst recent one. | have a
Decenber of '08 and a March of '09 note.

Q kay.

A | don't have the June one.

Q | think I have the March one as well, and

that's last one | have too. Could you just explain
what Tynasha's current progress is and what her
current abilities are?

A Let's see, I'mjust going to review ny
note for a second.

Q Sure. Take as long as you need.

A kay. So at the tinme of March that we saw
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her again -- |'mnot sure about June. |'mnot sure
there was a significant anount of progress, if |
remenber correctly, between those two dates, but she
still lacks a significant anount of biceps flexion
And she didn't have any external rotation that we
coul d see actively at the shoul der although she
coul d be passively stretched to at |east 30, 45

degrees. She's still continuing to use her hand
wel | and at |east get her wist up to neutral
extension. But | still don't think we saw a | ot of

great biceps -- active biceps flexion or a |ot of
good shoul der notion.

Q I"mgoing to pull out this note and have
it marked as well.

(The Note was marked Kuester Exhibit No. 4.)
BY MS. VANDERLAAN:

Q It was mentioned throughout the records
that Botox injections may be used?
A Uh- huh.

Q Do you know if those are currently being
used?

A For her?
Q Yes.
A | believe she got a triceps injection by

anot her physi ci an.
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Q Ckay. And you don't know who that
physician is?

A | believe Dr. Monasterio.

Q And is he with MOV as wel | ?

A He is with Children's Hospital.

Q (kay. Do you know Dr. Monasterio?

A | do.

Q Have you worked with himbefore on these
types of cases?

A Yes.

Q I's he just handling the Botox injections,

or is he handling any other part of Tynasha's care?

A No. At this point, just the Botox.

Q ["mgoing to backtrack a little bit. Wen
you nentioned the | oss of the shoul der shrug from
the renoval of the trapezius nerve, is that a
per manent | 0ss?

A It can be. In kids as young as her,
sometimes they have other functions that help take
over what's lost at that age so.

Q Ckay. | believe also in your operative
note you stated you discussed the decision on the
nerve grafting and transfers with the patient's
fam |y, and the preop assessment stated that the
patient's nmother, father, and grandnother were
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present. Do you recall all of these individuals
when you had that conversation?

A You know, | really don't recall

Q (kay. Do you have an opinion on the
current outlook for Tynasha?

A Vell, | think she will certainly not have
a normal armfunction, and | would gather that she
wi |l probably -- would probably -- to maxim ze her
function, she may need some subsequent, secondary
surgeries. But at this time, | would not perform
those. | would continue to wait to see how she
progr esses.

Q (kay. And the possible secondary
surgeries, one would be the tendon transfer and
then --

A Uh- huh.

Q -- the next one would be -- which other
one did you nention?

A Vell, | mean, there is the tendon

transfers and then there is also other tendon
transfers to -- and free transfers to try to get
more biceps function so.

Q Do you have any idea about how many
surgeries and over what course of time she m ght
need these?
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A No.

Q Ckay. And you are not recomendi ng at
this time that she have the additional surgery?

A Correct.

Q (kay. Are you al so working with Tynasha's
physi cal therapist?

A Yes.

Q And is that Karen Chi pok?

A Yes.

Q | believe the August 18 note references a
Ki m Wesdock - -

A Yes.

Q -- as the PT?

A She is our physical therapist that also
conmes to our brachial plexus clinic.

Q kay.

A But she doesn't actually do the physica
therapy with the child, so she helps us with the
assessment .

Q Al'l right. So she's not actively involved
in Tynasha's PT?

A Correct, no.

Q Ckay. Were you involved in the decision
of whether or not to try the Botox injections?

A Yes.
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Q And what was discussed there just
risk/benefits-w se, and why did you decide to
proceed with that?

A Vel |, she seened to have kind of
overpowering triceps function, so we felt that if we
coul d kind of weaken her triceps, perhaps her biceps
that was trying to cone back, although it was
probably weak, may have nore of a chance to
strengthen and function nore.

Q Ckay. And were there any risks or
possi bl e adverse affects fromtrying the Botox
injections to the triceps?

A There is very small risk to Botox, but
there is always some risk.

Q Ckay. \What woul d those be?

A There's small risk to a reaction to it,
smal |l risk of infection.

Q (kay. Does Tynasha Moore currently have
any upcom ng appoi ntments schedul ed with you?

A | don't know at this point when her next
one is schedul ed.

Q Ckay. At this --

A [t would --

Q ['"msorry.

A | was going to say it would be usually
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wi th our brachial plexus clinic, but I'mnot sure.

Q (kay. Does she have kind of a w ndow
where she has appointments every six nonths or, you
know, yearly appointnents?

A VW had been seeing her every three nonths,
about. And again, | can't renenber at that tine
what we decided to -- when we decided to see her
next .

Q Does Tynasha have a current diagnosis?

A Besi des brachi al plexus injury?

Q I's that what it's stated as, just brachia
pl exus injury?

A Yes, yeah.

Q (kay. Have you ever spoken to Dr. Matthew
Frank, her neurol ogist?

A No

Q Have you spoke within Dr. Caroline
Moneymaker ?

A No

Q Do you recall if you reviewed either
Dr. Frank's or Dr. Mneymaker's nedical records?

A No.

Q You haven't or you don't recall?

A | don't recall reading any of them

Q kay. On the preoperative intake forms
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and where you get your information for medica
history, is this typically given by the patient's
mother, or is this retrieved from previous nedica
records?

A Typically by the patient's nother.

Q Ckay. Do you recall, in any of your
conversations with any of Tynasha's fam |y nenbers,
if you ever mentioned or referenced how or why this
type of injury could have occurred?

A W usually do talk to them about how
t hi ngs can occur.

Q Ckay. Woul d you discuss --

A Not why, so nuch as what the nerve
underwent to have occurred.

Q (kay. Could you give me an exanple of how
that type of conversation would go?

A Basically we tell themthat there -- the
nerve had an injury to it, and in sone way there was
usual Iy some sort of stretch injury to it and
that -- you know, we basically draw out the brachia
pl exus and what nerves were involved and were
probably injured based on her exam and what nerves
were probably stretched.

Q Al right. In these conversations, would
you ever use the term "excessive force during
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delivery"?

A No.

Q Wul d you ever state anything about
obstetrician pulling on the infant's head during
delivery?

A Not usual ly, no

Q Ckay. You did nention that you would draw
out the brachial plexus?

A Uh- huh.

Q Wuld this be something that you woul d
give to the parents to take home for their
reference?

A Not usually. Usually we just drawit on a
pi ece of paper and show them and they usually don't
take it.

Q Ckay. And either you, yourself -- or if
you know if the brachial plexus clinic provides any
of this -- have you provided any literature,
handouts, or reference nmaterials to Tynasha More's
mot her or other famly nenbers?

A | don't believe so.

Q Ckay. At this point in time, can you give
us any percentage of what her inprovement was prior
to surgery?

A When kids don't have function in their
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bi ceps by around six nonths, then their |ikelihood
of gaining nore functional activity of their
extremty for biceps return and shoul der return and
that kind of thing is definitely nore |imted.

They reached a | ower grade of nuscle
activity and strength to the point of where usually
they can maybe get to gravity, overcom ng gravity,
but not always. And percentagew se, those vary
t hroughout literature

Q I's it your opinion that this is going to
be a permanent disability for Tynasha?

A Yes.

Q And this is regardless of any additiona
surgeries she does have?

A Yes. To sone degree, it wll always be a
probl em

Q Ckay. |s that an opinion that you hold to
a reasonabl e degree of nedical probability?

A Yes.

Q Have you spoken with plaintiffs' counse
bef ore today?

A No.

Q And what have you spoken to plaintiffs
counsel about this norning before we tal ked?

A Just about what -- that | was not,
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basi cal ly, going to be an expert witness.

Q Ckay. Again, | think we just already
covered this, but there is no current plan going
forward other than to wait and see and these
possibility of surgeries, correct?

A Yes, at this tine.

MS. VANDERLAAN: Ckay. That's all the
questions | had. Do you have any questions?

MS. BRANNON: | don't have any questions.
Thank you

MS. VANDERLAAN: Al right. ['msure you
may know this already, but you do have the
opportunity to read this deposition transcript
and make any corrections. Wuld you like the
opportunity to read and sign, or would you |ike
to waive that?

A "Il read and sign.

(The deposition was concluded at 9:41 a.m)
And further, this deponent saith not.

Halasz Reporting





21
22
23

24
25

CHANGES REQUESTED TO THE DEPCSI TI ON OF
, TAKEN 11/2/09 BY HEATHER GUNN, CCR

VI CTORI A KUESTER, M D.

Page/ Li ne: Change to/from

Victoria Kuester, MD.

Commonweal th of Virginia, to wt:
Subscribed to before ne

this day of

, 20009.

Notary Publ i

My conmi ssion expires:

c

I

Halasz Reporting

Reason:

Page 32





O NO Ol bk WN -

[Tl e S S SN S
OO WNE O ©

17
18
19
20
21
22
23
24
25

Page 33

COWONVEALTH OF VIRG NI A AT LARGE, to wit:

|, Heather R Gunn, CCR, Notary Public in
and for the Conmonweal th of Virginia at |arge, and whose
commi ssion expires COctober 31, 2010, do certify that that
af orementi oned appeared before ne, was sworn by ne, and was
t her eupon exam ned by counsel; and that the foregoing is a
true, correct and full transcript of the testinony adduced.

| further certify that | amneither related to nor
associated with any counsel of party to this proceeding, nor
otherwise interested in the event thereof.

G ven under ny hand and notarial seal at
Mechanicsville, Virginia, this 13th day of Novenber, 2009

Heather R Gunn, CCR - Notary Public
Commonweal th of Virginia
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Deposi tion of VICTORI A KUESTER, M D., taken by and

before Heather R Gunn, CCR, Notary Public in and for the

Commonweal th of Virginia at large, pursuant to Rule 4:5 of

the Rules of the Supreme Court of Virginia, and by Notice to

take deposition, commencing at 9:00 a.m, Novernber, 2, 2009,

at the offices of MOV, 1200 East Broad Street, 9th Fl oor,
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VICTORIA KUESTER, M.D.
was sworn and deposed as follows:
EXAMINATION
BY MS. VANDERLAAN:

Q Morning, Dr. Kuester.

A Morning.

Q My nameisKristi VanderLaan. We met
briefly, and | work for Goodman, Allen and Filetti,
and we are representing EVM S Academic Physicians and
Surgeons and Dr. Nicole Gillman in the Tynasha Moore
case. And we are here to take your deposition
because you have been identified as one of the
treating physicians for testimony; is that correct?

A Yes

Q And | understand that you have not been
designated as an expert in this case?

A Correct.

Q Haveyou ever been deposed before?

A Yes

Q How many times?

A Once

Q Just once. Okay. Asatreating
physician?

A Asatreating physician, yes.

Q [I'll just quickly run through the rules
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1 again onemoretime. 1'm going to ask you some 1 Q Whendid you become board certified?
2 questions. | would just like to have you answer 2 A JustJuly 2009.
3 themto the best of your ability. If you don't 3  Q Congratulations.
4 recall or don't know, just please tell me that. If 4 A Thanks.
5 | ask aquestion that's confusing and you don't 5 Q Andyou have apediatric subspecialty; is
6 understand, just ask meto repeat it. 6 that correct?
7 A Okay. 7 A Yes
8 Q Wedo havethe court reporter here today, 8 Q Areyoulicensed in any other state
9 sowe are asking that your verbalize your responses. | 9 besides Virginia?
10 And when | ask aquestion, please wait until | 10 A No.
11 finishit before you start responding. And if you 11 Q Andwhen did you becomelicensed in
12 need abreak at any time, just please let me know 12 Virginia?
13 and we can stop. | don't think thisis going to be 13 A | believe 2003.
14 too long, but just so you know. Wouldyou please |14 Q Okay. Could you please describe your
15 state your full name for me, please? 15 current practice at MCV, what your duties and
16 A Victoria Greg Kuester. 16 responsibilities are here?
17 Q Andwhat isyour primary office address? 17 A Sure. I'mbasicaly the head of pediatric
18 A 1200 East Broad Street. 18 orthopedics here within the residency program and at
19  Q Andthat'sthe building that we arein 19 thehospital. So | oversee both the residents
20 right now? 20 education for pediatric orthopedics aswell as| do
21 A Yeah, that's correct. 21 all of the pediatric orthopedic cases that are done
22 Q Andyour employer isMCV? 22 here except for some trauma.
23 A Yes. 23 Q Okay. Andyou havenotrainingin
24  Q Andwhen did you first start working for 24 obstetrics, correct?
25 MCV? 25 A Correct.
Page 6 Page 8
1 A 2007. August 2007. 1 Q Soit'smy understanding you will not be
2 Q Okay. Areyou aso on theclinical 2 offering testimony on the obstetrical care given in
3 faculty here? 3 thiscase?
4 A Yes. 4 A Correct.
5 Q Andsince when? 5 Q Do you have an independent recollection of
6 A SinceAugust 2007. 6 TynashaMoore?
7  Q Okay. And what department do youworkin? | 7 A Yes
8 A Orthopedic surgery. 8  Q Andwhat isthe extent of your
9  Q I wouldjust liketo have you go through a 9 recollection?
10 summary of your education and experience for me, if |10 A | mean, | remember seeing her. | believe
11 you would? 11 thefirst timel saw her together with Dr. Ritter in
12 A Okay. | wastrained in my undergraduate 12 neurosurgery. We have abrachial plexus clinic that
13 degree at Wake Forest University withaBA in 13 we had been doing together. And she had been
14 chemistry and German, then went to Wake Forest 14 undergoing physical therapy for quite sometime for
15 University for my medical school. Andthenl didmy |15 her obstetrical brachial plexusinjury and had
16 residency hereat MCV in orthopedic surgery. And |l |16 littlereturn of certain function, so we discussed
17 did my fellowship in pediatric orthopedics up at 17 with the parents and took her to the operating room
18 Nemours. It's N-e-m-0-u-r-s. 18 for arepair, and then | have begun following her
19  Q Whereisthat? 19 sincethen asto her recovery. | think the last
20 A A.Il. duPont Hospital for Childrenin 20 timewe saw her wasin June.
21 Delaware, Wilmington Delaware. 21 Q Of'09?
22 Q Areyou board certified? 22 A '09.
23 A Yes 23 Q Andwhenyou and Dr. Ritter saw her in the
24  Q Andisthat in orthopedic surgery? 24 brachial plexus clinic, do you recall what date that
25 A Yes 25 was or what month that was?

Halasz Reporting

(2) Page 5 - Page 8





TynashaMaore, et al. v.

Victoria Kuester, M.D.

EVMS, et al. November 2, 2009
Page 9 Page 11
1 A | could probably look back in my records. 1 would be within their charts.
2 | don't recall offhand. 2 Q Okay.
3 Q Okay. Wewill get to therecordsina 3 A Our brachia plexusclinicislocated at
4 second. That was before the surgery, correct? 4 her office.
5 A Correct. 5 Q Doyou recal speaking with any of Tynasha
6 Q Doyou recal about you how many timesyou | 6 Moore'sfamily members prior to the procedure?
7 saw her before the surgery? 7 A | believeit was her mother we had spoken
8 A | believejust once. 8 to.
9 Q Okay. Andyou and Dr. Ritter were 9 Q Okay. Doyouknow if anyone else was
10 cosurgeonsin Tynasha's surgery? 10 present?
11 A Yes 11 A | don't remember.
12 Q AndDr. Ritter isaneurosurgeon? 12 Q Okay. Let's moveto the operative note.
13 A Yes 13 (The Note was marked Kuester Exhibit No. 1.)
14  Q Andin thistype of procedure, the nerve 14 BY MS. VANDERLAAN:
15 grafting procedure, isit common that you work with |15 Q Okay. And thisisthe operative note that
16 Dr. Ritter -- 16 you authored in this case, correct?
17 A Yes 17 A Yes
18  Q --ascosurgeon? 18  Q If you could just please explain to me
19 A Yes 19 what procedure was done and all the different parts.
20 Q Okay. Do you recall how you first became 20 | know that thiswas pretty extensive.
21 involved in Tynasha Moore's care? 21 A Yeah. | mean, thefirst partiswe
22 A We--1just remember that, you know, we 22 basically explore the brachial plexus, so we make an
23 were consulted as ateam for her injury. 23 incision over the brachial plexus. And then we
24  Q Doyouremember which physician sent the 24 carefully dissect down to the nerves and wetry to
25 referral or the consult? 25 look at what isintact, what is not intact, if there
Page 10 Page 12
1 A ldonot, no. 1 isneuromathat's been formed, or what injury is
2 Q Couldyou aso explain and kind of 2 there. And then once we determine that, then we
3 differentiate for me what your role and Dr. Ritter's 3 determine what kind of nerve grafting, if we feel
4 rolewould be in the surgery in this case? 4 that would be beneficial, would be best for her.
5 A Sure. Well sheis, again, you know, a 5 And so we did that, and we felt that
6 neurosurgeon and so she actually does most of the 6 wewould need to take the sural nerve grafts from
7 neurologic repair. | usualy do the exploration 7 both of her legsto repair the nerves that we wanted
8 along with her, and we determine together what needs | 8 to and to give her the best potential recovery and
9 toberepaired. 9 function. We also taked to, | believe, the mom at
10 In most cases, | usualy tend to help 10 that point in time about taking a nerve from her
11 with the exposure of getting the nervesto graftand |11 trapezius muscle to aso transfer over to give her a
12 harvest those nerves, and then she will usually 12 good recovery aswell. So we then spent time
13 actualy do the nerve repair under the microscope. |13 harvesting all those nerves and exploring all those
14 In her case, she needed a shoulder manipulation, so |14 nervesthat we needed to, and then did arepair.
15 that was kind of more -- fell more under my 15 Q Okay.
16 orthopedic part. 16 A Alsowedid ashoulder manipulation
17 Q Okay. You mentioned that you did see 17 because she wastight in internal rotation -- tight
18 Tynasha Moore preoperatively? 18 inexternal rotation, and so we manipulated her at
19 A Yes 19 thevery end of the case. Thenwe put herina
20 Q I don'tbelievel have recordsfrom any 20 cast.
21 preop consult. 21 Q Okay. When you mentioned that during
22 A Okay. 22 procedure you look for what nerves are intact and
23 Q Doyouknow if any notes were taken on 23 which ones are not, is there any monitoring that
24 that? 24 goes on during the exploration?
25 A Itwasprobably done at Dr. Ritter's and 25 A Wedid use neuromonitoring to help us with
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1 that aswell to determine which nerves were intact 1 sowe felt the best thing was to gain back and
2 and were not. 2 what -- with what nerve graft we could harvest, we
3 Q Okay. And do you recall, or from your 3 could gain the most with her biceps and shoulder.
4 note, which oneswereintact and which oneswerenot | 4  Q With nine months being late for thistype
5 and what you found during the exploration? 5 of procedure, what time frameistypical or what
6 A | believe C5wasintact but at the C5-6 6 would have been better?
7 junction, there was significant neuroma or scar 7 A It variesthroughout the country. And
8 formation around the nerve. Andthen| believewe | 8 some people do it anywhere from three to nine
9 foundthat C7 and -- C6 and C7 rootswere actually | 9 months, but we tend to like to do it around six
10 avulsed. 10 months.
11 Q Andcanyoudescribe what avulsionmeans? |11 Q And do you know at al, either through
12 A Avulsion means pulled away from the spinal |12 independent recollection or if you need to look at
13 cord. 13 your records, why it was until nine months before
14  Q Okay. You mentioned that one of the 14 the operation was performed?
15 nerveswere taken from her trapezius muscle? 15 A My recollection is she was getting therapy
16 A Uh-huh. 16 and they had a hard time getting a consult from
17 Q Doesthat hinder her at al in the future 17 someone.
18 being with anything -- 18  Q Okay. Moving back to the operative note,
19 A Vaeylittle. 19 the preoperative diagnosis states right obstetrical
20 Q Okay. What, if any, would be hindered? 20 brachial plexusinjury with little return of
21 A | mean, she would have maybe a weak 21 function in the C5 through C7 distribution of her
22 shoulder shrug. 22 right arm, and aright shoulder internal rotation
23 Q Andwasthisthe case that, you know, you 23 contracture with a probable posterior dislocation
24 did the neuromonitoring and the brachial plexus 24 and glenoid dysplasia.
25 exploration and then decided where to graft from? |25 Can you tell me how a preoperative
Page 14 Page 16
1 Did you have a conversation with the mom during this | 1 diagnosisis determined, whether you are the one
2 procedureif you were exploring first and then 2 that makes that determination or you and Dr. Ritter?
3 repairing? 3 A Weboth do together.
4 A Wedidreally only about the part of 4 Q Moving on to after surgery, | have
5 taking the -- anerve from the trapezius. Asfor 5 these-- you saw TynashaMaorein follow up on
6 what we were planning on doing beforehand, wewere | 6 June 23, 2008; isthat correct?
7 planning on probably needing to takethesural nerve | 7 A Yes.
8 grafts. Sowedidn't explain that againto her in 8 MS. VANDERLAAN: Take aminute and have
9 the middle of the surgery. We had aready talkedto | 9 these marked.
10 her about that. 10 (The Note was marked Kuester Exhibit No. 2.)
11 Q Canyou describe for me what Tynasha's 11 BY MS. VANDERLAAN:
12 abilitieswere or inabilities prior to the surgery? 12 Q Okay. Thesurgery was June5; isthat
13 A Okay. Shehad no biceps function or 13 correct?
14 really much shoulder function at that time. Shehad |14 A | believe so.
15 very little wrist extension, but she appeared to 15  Q Andthen you saw her on the 23rd?
16 have good finger flexion and extension and function. |16 A Yes.
17 Q Andwhat were the goals of the surgery? 17 Q And moving to that note, how did Tynasha
18 A Togain stronger biceps and shoulder 18 do after the surgery?
19 function. 19 A Sheseemedto do very well. | think -- |
20 Q Andthewrist extension was not agoal of 20 mean, shewasin acast for that period of time and
21 thesurgery? 21 didn't seem to have any significant problems with
22 A That'scorrect. 22 that. | think her wound had alittle bit of area
23 Q Andwhy not? 23 that had opened up but was healing well without any
24 A Because at that point in time, we saw her 24 evidence of infection.
25 at nine months of age and it was alittle bit late, 25 And at that point in time, we don't
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1 expect to see any function or changes in her exam 1 A Yeah. | mean, again, it's still early, so
2 except for she did have better external rotation 2 shewastill three and a half or four -- alittle
3 from our manipulation in the operating room, so she | 3 over four months from the repair. | think we were
4 was making appropriate progress. 4 looking at -- also looking at her, you know, to see
5 Q Whenwould you expect to see changes after 5 if shewould have any other extrawrist extension.
6 thistype of surgery? 6 And shedid not -- you know, did not have any
7 A Probably at least not until six to nine 7 shoulder function till at that point intime. But
8 months. 8 that'sreally within normal limits so.
9 Q Okay. Doyou know isthere anything that 9 Q Okay.
10 would not have been corrected by this surgery or 10 A That'snot terribly abnormal.
11 that you didn't anticipate besides the wrist 11 Q Andthen the very last sentence from this
12 extension not being corrected by this surgery? 12 note stated that if she remains the same, she may
13 A No. 13 need secondary surgery in the future.
14  Q Okay. Were her castsremoved at this 14 A Uh-huh.
15 June 23 visit? 15  Q Would this be the same type of surgery?
16 A Yes 16 A No, it would be adifferent kind of
17 Q AndI have herein your last paragraph on 17 surgery. It would be a more orthopedic involved
18 thefirst page that you said it was very important 18 surgery where she would need tendon transfers.
19 that she start physical therapy the next week? 19  Q Canyou describe that in more detail,
20 A Yes 20 where the tendons would be taken from and where they
21 Q Doyouknow what goalsthey weregoingto |21 would be moved to?
22 beworking on in physical therapy? 22 A Yeah. Most commonly, they are taken
23 A Continuing to keep her whole arm supple 23 from -- taken asinternal rotators and taken to be
24 and with good range of motion until her nerve 24 used as externa rotators and abductors of the
25 function returns. 25 shoulder.
Page 18 Page 20
1 Q Okay. Andyou also said that you do not 1 Q Sothisisall going back towardsthe
2 want her raising her arm up over her head at that 2 shoulder function?
3 pointintime. Isthere atime frame asto when 3 A Yes
4 over-the-head exercises are -- 4  Q Would thisimprove the bicep function as
5 A Usuadly about five to six weeks out, post 5 well?
6 surgery. 6 A That would not improve the biceps.
7  Q Okay. And thenyou saw Tynashaagainin 7 Q Wouldthisjust be asingle surgery, or
8 follow up on October 207? 8 wasthis planned as a set of surgeries?
9 A Yes 9 A lItreally depends on what her function
10 (The Note was marked Kuester Exhibit No. 3.) 10 would come back to be. Thereisno way to really
11 BY MS. VANDERLAAN: 11 describe what -- you know, how many surgeries it
12 Q Atthispointintime, did you expect to 12 would take. That would probably be one surgery.
13 see any changes from the surgery or any improvement |13 But if she needed other surgeries, depending on
14 infunction? 14 what -- how much biceps function she got back, you
15 A Let'ssee, three monthslater. Still 15 know, just depends.
16 probably not. 16  Q Withany future bicep function surgery,
17 Q Okay. 17 would you be the physician performing that surgery
18 A Weliketo continue to follow their range 18 or would Dr. Ritter or --
19 of motion aswell, make sure they are not getting 19 A | wouldbe.
20 stiff again. 20 Q Okay. With the tendon transfer surgery,
21 Q Okay. Under your impression and plan, at 21 could you give me atime frame on when you would
22 the second little sentence there, you stated that at 22 expect to do that, if necessary?
23 thispoint in time she does not really seem to be 23 A Probably not until at least two years of
24 gaining back what she should be given the repair. 24 age and then just depending on her ability to
25 Canyou explain that? 25 continue with physical therapy and how well she's --
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1 how much she's continuing to improve with 1 Q Okay. Andyou don't know who that
2 strengthwise and that kind of thing, so it really -- 2 physicianis?
3 thereisawide variety of whento do it. 3 A | believe Dr. Monasterio.
4 Q Okay. ThisOctober 20 was the last note | 4 Q AndishewithMCV aswell?
5 havethat was authored by you, but youdidsaythat | 5 A Heiswith Children's Hospital.
6 Yyou last saw her in June 20097 6 Q Okay. Doyou know Dr. Monasterio?
7 A Atthebrachia plexusclinic. 7 A ldo.
8 Q Okay. Soagain, thesewould bein 8 Q Haveyouworked with him before on these
9 Dr. Ritter's notes, not in your notes? 9 typesof cases?
10 A Yes, correct. 10 A Yes
11 Q Okay. Doyourecall or -- | don't know if 11 Q Ishejust handling the Botox injections,
12 you have those notes with you. 12 orishe handling any other part of Tynasha's care?
13 A Actudly, | think | do -- actually, | 13 A No. Atthispoint, just the Botox.
14 don't think | have the most recent one. | have a 14  Q I'mgoing to backtrack alittle bit. When
15 December of '08 and a March of '09 note. 15 you mentioned the loss of the shoulder shrug from
16 Q Okay. 16 theremoval of the trapezius nerve, isthat a
17 A | don't havethe June one. 17 permanent |0ss?
18 Q I think I have the March one aswell, and 18 A It canbe. Inkidsasyoung as her,
19 that'slast onel havetoo. Could you just explain 19 sometimes they have other functions that help take
20 what Tynasha's current progress is and what her 20 over what'slost at that age so.
21 current abilities are? 21 Q Okay. | believealsoinyour operative
22 A Let'ssee I'mjust going to review my 22 note you stated you discussed the decision on the
23 notefor a second. 23 nerve grafting and transfers with the patient's
24  Q Sure. Takeaslong asyou need. 24 family, and the preop assessment stated that the
25 A Okay. So at thetime of March that we saw 25 patient's mother, father, and grandmother were
Page 22 Page 24
1 her again -- I'm not sure about June. I'm not sure 1 present. Do you recal al of theseindividuas
2 there was a significant amount of progress, if | 2 when you had that conversation?
3 remember correctly, between those two dates, butshe | 3 A Youknow, | really don't recall.
4 dtill lacks asignificant amount of biceps flexion. 4  Q Okay. Do you have an opinion on the
5 And shedidn't have any external rotation that we 5 current outlook for Tynasha?
6 could see actively at the shoulder although she 6 A Wadll, I think shewill certainly not have
7 could be passively stretched to at least 30, 45 7 anormal arm function, and | would gather that she
8 degrees. She'sstill continuing to use her hand 8 will probably -- would probably -- to maximize her
9 well and at least get her wrist up to neutral 9 function, she may need some subsequent, secondary
10 extension. But | still don't think we saw alot of 10 surgeries. But at thistime, | would not perform
11 great biceps -- active biceps flexion or alot of 11 those. | would continue to wait to see how she
12 good shoulder motion. 12 progresses.
13 Q I'mgoing to pull out this note and have 13 Q Okay. And the possible secondary
14 it marked aswell. 14 surgeries, one would be the tendon transfer and
15 (The Note was marked Kuester Exhibit No. 4.) 15 then --
16 BY MS. VANDERLAAN: 16 A Uh-huh.
17 Q It was mentioned throughout the records 17 Q -- the next one would be -- which other
18 that Botox injections may be used? 18 onedid you mention?
19 A Uh-huh. 19 A Wadll, | mean, thereisthe tendon
20 Q Doyouknow if those are currently being 20 transfersand then thereis also other tendon
21 used? 21 transfersto -- and free transfersto try to get
22 A Forher? 22 more biceps function so.
23 Q Yes. 23 Q Doyou have any idea about how many
24 A | believe she got atricepsinjection by 24 surgeries and over what course of time she might
25 another physician. 25 need these?
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1 A No. 1 with our brachia plexusclinic, but I'm not sure.
2 Q Okay. Andyou are not recommending at 2 Q Okay. Doesshehavekind of awindow
3 thistimethat she have the additional surgery? 3 where she has appointments every six months or, you
4 A Correct. 4 know, yearly appointments?
5 Q Okay. Areyou aso working with Tynasha's 5 A Wehad been seeing her every three months,
6 physical therapist? 6 about. Andagain, | can't remember at that time
7 A Yes 7 what we decided to -- when we decided to see her
8 Q Andisthat Karen Chipok? 8 next.
9 A Yes 9  Q Does Tynasha have acurrent diagnosis?
10  Q | believethe August 18 note references a 10 A Besidesbrachia plexusinjury?
11 Kim Wesdock -- 11 Q Isthat what it's stated as, just brachial
12 A Yes 12 plexusinjury?
13 Q --asthePT? 13 A Yes yeah
14 A Sheisour physical therapist that also 14  Q Okay. Haveyou ever spoken to Dr. Matthew
15 comesto our brachial plexusclinic. 15 Frank, her neurologist?
16 Q Okay. 16 A No.
17 A But shedoesn't actually do the physical 17 Q Haveyou spoke within Dr. Caroline
18 therapy with the child, so she helps us with the 18 Moneymaker?
19 assessment. 19 A No.
20  Q Allright. Soshe'snot actively involved 20 Q Doyourecdl if you reviewed either
21 inTynashasPT? 21 Dr. Frank's or Dr. Moneymaker's medical records?
22 A Correct, no. 22 A No.
23 Q Okay. Wereyou involved in the decision 23 Q Youhaven't or you don't recall?
24 of whether or not to try the Botox injections? 24 A | don'trecall reading any of them.
25 A Yes 25  Q Okay. On the preoperative intake forms
Page 26 Page 28
1 Q Andwhat was discussed there just 1 and where you get your information for medical
2 risk/benefits-wise, and why did you decide to 2 history, isthistypically given by the patient's
3 proceed with that? 3 mother, or isthisretrieved from previous medical
4 A Waell, she seemed to have kind of 4 records?
5 overpowering triceps function, sowefeltthatifwe | 5 A Typicaly by the patient's mother.
6 could kind of weaken her triceps, perhapsher biceps | 6 Q Okay. Do yourecall, in any of your
7 that was trying to come back, although it was 7 conversations with any of Tynasha's family members,
8 probably weak, may have more of a chance to 8 if you ever mentioned or referenced how or why this
9 strengthen and function more. 9 type of injury could have occurred?
10 Q Okay. Andwerethere any risksor 10 A Weusualy do talk to them about how
11 possible adverse affects from trying the Botox 11 thingscan occur.
12 injectionsto the triceps? 12 Q Okay. Would you discuss --
13 A Thereisvery small risk to Botox, but 13 A Not why, so much as what the nerve
14 thereisaways some risk. 14 underwent to have occurred.
15 Q Okay. What would those be? 15 Q Okay. Could you give me an example of how
16 A There'ssmall risk to areactiontoit, 16 that type of conversation would go?
17 small risk of infection. 17 A Basicaly wetell them that there -- the
18 Q Okay. Does TynashaMoore currently have |18 nerve had an injury to it, and in some way there was
19 any upcoming appointments scheduled with you? 19 usually some sort of stretch injury to it and
20 A Idon't know at this point when her next 20 that -- you know, we basically draw out the brachial
21 oneisscheduled. 21 plexus and what nerves were involved and were
22 Q Okay. Atthis-- 22 probably injured based on her exam and what nerves
23 A Itwould-- 23 were probably stretched.
24  Q I'msorry. 24  Q Allright. Inthese conversations, would
25 A | wasgoingto say it would be usually 25 you ever use the term "excessive force during
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1 delivery"? 1 basicaly, going to be an expert witness.
2 A No. 2 Q Okay. Again, | think we just aready
3 Q Wouldyou ever state anything about 3 covered this, but there is no current plan going
4 obstetrician pulling on the infant's head during 4 forward other than to wait and see and these
5 delivery? 5 possibility of surgeries, correct?
6 A Not usualy, no. 6 A Yes, at thistime.
7  Q Okay. You did mention that you would draw | 7 MS. VANDERLAAN: Okay. That'sall the
8 out the brachial plexus? 8 questions | had. Do you have any questions?
9 A Uh-huh. 9 MS. BRANNON: I don't have any questions.
10 Q Would this be something that you would 10 Thank you.
11 giveto the parents to take home for their 11 MS. VANDERLAAN: All right. I'm sure you
12 reference? 12 may know this already, but you do have the
13 A Notusualy. Usually wejust draw it on a 13 opportunity to read this deposition transcript
14 piece of paper and show them, and they usually don't |14 and make any corrections. Would you like the
15 takeit. 15 opportunity to read and sign, or would you like
16 Q Okay. And either you, yourself -- or if 16 to waive that?
17 you know if the brachial plexusclinic providesany |17 A [I'll read and sign.
18 of this-- have you provided any literature, 18
19 handouts, or reference materialsto Tynasha Moore's |19 (The deposition was concluded at 9:41 am.)
20 mother or other family members? 20 And further, this deponent saith not.
21 A |don'tbelieve so. 21
22 Q Okay. Atthispointintime, canyou give 22
23 usany percentage of what her improvement was prior |23
24 tosurgery? 24
25 A Whenkidsdon't have function in their 25
Page 30 Page 32
1 biceps by around six months, then their likelihood L oo A KUESTER, M O T TAKEN 1172109 BY TEATHER GAN, OCR
2 of gaining more functional activity of their 2 _
3 extremity for biceps return and shoulder returnand | 3 Page/Line: Change tof from Reason:
4 that kind of thing is definitely more limited. 4
5 They reached alower grade of muscle 5
6 activity and strength to the point of where usualy 6
7 they can maybe get to gravity, overcoming gravity, 7
8 but not aways. And percentagewise, those vary 8
9 throughout literature. 9
10  Q Isityour opinion that thisis going to 10
11 beapermanent disability for Tynasha? 11
12 A Yes 12
13 Q Andthisisregardless of any additional 13
14 surgeries she does have? 14
15 A Yes Tosomedegree, it will alwaysbea 15
16 problem. 16
17 Q Okay. Isthat an opinion that you hold to 17
18 areasonable degree of medical probability? 18
19 A Yes 19 WVictoria Kuester, MD.
20 Q Haveyou spoken with plaintiffs' counsel 20 o _
21 before today? pp Commomweal it o Vhed [o%bet or o e
22 A No. 22 this ____ day of - , 20009.
23 Q Andwhat have you spoken to plaintiffs 23
24 counsel about this morning before we talked? 24 Notary PublTc
25 A Just about what -- that | was not, 25 M commission expires: /o
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1 COWONVWEALTH OF VIRG NI A AT LARGE, to wit:
2 I, Heather R Gunn, CCR Notary Public in
3 and for the Conmonwealth of Virginia at |arge, and whose
4 conmission expires Cctober 31, 2010, do certify that that
5 aforenentioned appeared before me, was sworn by ne, and was
6 thereupon exanined by counsel; and that the foregoing is a
7 true, correct and full transcript of the testinony adduced.
8 | further certify that | amneither related to nor
9 associated with any counsel of party to this proceeding, nor
10 otherwise interested in the event thereof.

11 G ven under ny hand and notarial seal at
12 Mechanicsville, Virginia, this 13th day of Novenber, 2009.
13
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17 T Commonvieal th of ViTginia
18

19

20

21

22

23

24

25

Halasz Reporting

(9) Page 33





TynashaMaore, et al. v.
EVMS, et al.

Victoria Kuester, M.D.
November 2, 2009

19:24 avulsed (1) Broad (1) common (1)
0 abilities (2) 13:10 5:18 9:15
14:12;21:21 avulsion (2) building (1) commonly (1)
08 (1) ability (2) 13:11,12 5:19 19:22
2115 5:3;20:24 away (1) concluded (1)
09 (3) abnormal (1) 13:12 C 31:19
8:21.22:21:15 19:10 confusing (1)
- Academic (1) B C5(2) 5.5
1 4:9 13:6;15:21 Congratulations (1)
active (1) BA (1) C5-6 (1) :
1(2) 22:11 6:13 13:6 consult (3)
11:13 actively (2) back (8) C6 (1) 9:25;10:21;15:16
1200 (1) 22:6;,25:20 9:1,15:1,18;18:24; 13.9 consulted (1)
518 activity (2) 20:1,10,14;26:7 C7(3) 9:23
18 (1) 30:2,6 backtrack (1) 13:9,9,15:21 continue (3)
25:10 actually (6) 23:14 can (10) 18:18;20:25;24:11
10:6,13;13:9; based (1) 5:13;13:11;14:11; Continuing (3)
2 21:13,13;25:17 28:22 15:25;18:25;19:19; 17:23,21:1,22:8
additional (2) basically (5) 23:18;28:11;29:22; | contracture (1)
2 (1) 25:3;30:13 7:17,11:22;28:17, 30:7 15:23
16:10 address (1) 20;31:1 care (3) conversation (3)
20 (2) 517 became (1) 8:2;9:21;23:12 14:1;24:2;28:16
18:8:21:4 adverse (1) 9:20 carefully (1) conver sations (2)
2003 (1) 26:11 become (2) 11:24 28:7,24
7:13 affects (1) 71,11 Caroline (1) cord (1)
2007 (3) 26:11 beforehand (1) 2717 13:13
6:1,1.6 again (10) 14:6 case (8) corrected (2)
2008 (1) 5:1;10:5;14:8; begun (1) 4:11,16;8:3;10:4, 17:10,12
16:6 18:7,20;19:1;21:8; 8:18 14;11:16;12:19; corrections (1)
2009 (2) 22:1;27:6;31:2 beneficial (1) 13:23 31:14
7:2:21:6 age (3) 12:4 cases (3) correctly (1)
23(2) 14:25;20:24;23:20 | besides (3) 7:21;10:10;23:9 22:3
16:6:17:15 Allen (1) 7:9;17:11;27:10 cast (2) cosurgeon (1)
23rd (1) 4:8 best (4) 12:20;16:20 9:18
16:15 along (1) 5:3;12:4,8;15:1 casts (1) cosurgeons (1)
10:8 better (2) 17:14 9:10
3 although (2) 15:6;17:2 certain (1) counsel (2)
22:6;26:7 bicep (2) 8:16 30:20,24
3(1) always (3) 20:4,16 certainly (1) country (1)
18:10 26:14;30:8,15 biceps (12) 24:6 157
30 (1) amount (2) 14:13,18;15:3; certified (2) course (1)
29-7 22:2,4 20:6,14,22:4,11,11; 6:22,7:1 24:24
anticipate (1) 24:22;26:6;30:1,3 chance (1) court (1)
4 17:11 bit (3) 26:8 5:8
appeared (1) 14:25;16:22;23:14 changes (3) covered (1)
4(1) 14:15 board (2) 17:1,5;18:13 313
22:15 appointments (3) 6:22;7:1 charts (1) current (6)
45 (1) 26:19;27:3,4 both (3) 11:1 7:15;21:20,21,
22:7 appropriate (1) 7:19;12:7;16:3 chemistry (1) 24:5;27:9;31:3
17:4 Botox (6) 6:14 currently (2)
5 area (1) 22:18;23:11,13; child (2) 22:20;26:18
16:22 25:24;26:11,13 25:18
5 (1) arm (4) brachial (16) Children (1) D
16:12 15:22;17:23;18:2; 8:12,15,24;11.:3, 6:20
24:7 22,23;13:24,15:20; | Children's (1) date (1)
9 around (3) 21.7;25:15;27:1,10, 235 8:24
13:8;15:9;30:1 11;28:20;29:8,17 Chipok (1) dates (1)
9:41 (1) assessment (2) BRANNON (1) 258 22:3
31:19 23:24,25:19 31:9 clinic (7) December (1)
August (3) break (1) 8:12,24;11:3;21:7; 21:15
A 6:1,6;25:10 5:12 25:15;27:1;29:17 decide (1)
authored (2) briefly (1) clinical (1) 26:2
abductors (1) 11:16;21:5 4:8 6:2 decided (3)
Halasz Reporting (1) 08 - decided





TynashaMaore, et al. v.

Victoria Kuester, M.D.

EVMS, et al. November 2, 2009
13:25;27:7,7 20:18;21:9;23:3,6; 11:22 12:1 graft (3)
decision (2) 27:14,17,21,21 exploring (2) forms (1) 10:11;13:25;15:2
23:22;25:23 draw (3) 12:13;14:2 27:25 grafting (3)
definitely (1) 28:20;29:7,13 exposure (1) forward (1) 9:15;12:3;23:23
30:4 duPont (1) 10:11 314 grafts (2)
degree (3) 6:20 extension (6) found (2) 12:6;14:8
6:13;30:15,18 during (6) 14:15,16,20;17:12; 13:5,9 grandmother (1)
degrees (1) 12:21,24;13:5; 19:5;22:10 four (2) 23:25
22:8 14:1;28:25;29:4 extensive (1) 19:2,3 gravity (2)
Delaware (2) duties (1) 11:20 frame (3) 30:7,7
6:21,21 7:15 extent (1) 15:5;18:3;20:21 great (1)
delivery (2) dysplasia (1) 8.8 Frank (1) 22:11
29:1,5 15:24 external (4) 27:15 Greg (1)
department (1) 12:18;17:2;19:24; Frank's (1) 5:16
6.7 E 225 2721
depending (2) extra (1) free (1) H
20:13,24 early (1) 19:5 24:21
depends (2) 191 extremity (1) full (2) half (1)
20:9,15 East (1) 30:3 5:15 19:2
deponent (1) 5:18 function (22) hand (1)
31:20 education (2) F 8:16;12:9;14:13, 22:8
deposed (2) 6:10;7:20 14,16,19;15:21;17:1, | handling (2)
4:2,18 either (3) faculty (1) 25;18:14;19:7;20:2, 23:11,12
deposition (3) 15:11;27:20;29:16 6:3 4,9,14,16;24:7,9,22; | handouts (1)
4:11;31:13,19 else (1) family (4) 26:5,9;29:25 29:19
describe (5) 11:9 11:6;23:24,28:7; functional (1) hard (1)
7:14;13:11;14:11; employer (1) 29:20 30:2 15:16
19:19;20:11 5:22 father (2) functions (1) harvest (2)
designated (1) end (1) 23:25 23:19 10:12;15:2
4:16 12:19 feel (1) further (1) harvesting (1)
detail (1) evidence (1) 12:3 31:20 12:13
19:19 16:24 fell (1) future (3) head (3)
determination (1) EVMS (1) 10:15 13:17;19:13;20:16 7:17;18:2;29:4
16:2 4.9 fellowship (2) healing (1)
determine (4) exam (2) 6:17 G 16:23
10:8;12:2,3;13:1 17:1;,28:22 felt (3) help (3)
determined (1) EXAMINATION (2) 12:5;15:1;26:5 gain (3) 10:10;12:25;23:19
16:1 4.3 Filetti (1) 14:18;15:1,3 helps (1)
diagnosis (3) example (1) 4:8 gaining (2) 25:18
15:19;16:1;27:9 28:15 finger (1) 18:24;30:2 hinder (1)
different (2) except (2) 14:16 gather (1) 13:17
11:19;19:16 7:22;17:2 finish (1) 24:7 hindered (1)
differentiate (1) excessive (1) 5:11 German (1) 13:20
10:3 28:25 first (6) 6:14 history (1)
disability (1) exercises (1) 5:24;8:11;9:20; Gillman (1) 28:2
30:11 18:4 11:21,14:2;17:18 4:10 hold (2)
discuss (1) Exhibit (4) five (1) given (3) 30:17
28:12 11:13;16:10; 18,5 8:2;18:24;28:2 home (1)
discussed (3) 18:10;22:15 flexion (3) glenoid (1) 29:11
8:16;23:22;26:1 expect (4) 14:16;22:4,11 15:24 Hospital (3)
dislocation (1) 17:1,5;18:12; follow (3) goal (1) 6:20;7:19;23:5
15:23 20:22 16:5;18:8,18 14:20
dissect (1) experience (1) following (1) goals (2) I
11:24 6:10 8:18 14:17,17:21
distribution (1) expert (2) follows (1) goes (1) idea (1)
15:21 4:16;31:1 4:2 12:24 24:23
done (3) explain (5) force (1) good (4) identified (1)
7:21,10:25;11:19 10:2;11:18;14:8; 28:25 12:12;14:16; 4:12
down (1) 18:25;21:19 Forest (2) 17:24,22:12 important (1)
11:24 exploration (4) 6:13,14 Goodman (1) 17:18
Dr (18) 10:7;12:24;13:5, formation (1) 4:8 impression (1)
4:5,10;8:11,23;9:9, 25 13:8 grade (1) 18:21
12,16;10:3,25;16:2; explore (1) formed (1) 30:5 improve (3)

Halasz Reporting

(2) decision - improve





TynashaMaore, et al. v.

Victoria Kuester, M.D.

EVMS, et al. November 2, 2009
20:4,6;21:1 Kristi (1) many (4) 14:25;15:4,9,10, neurologic (1)
improvement (2) 4.7 4:20;9:6;20:11; 13;17:8;18:15;19:3; 10:7
18:13;29:23 KUESTER (7) 24:23 27:3,5;30:1 neurologist (1)
inabilities (1) 4:1,5;5:16;11:13; March (3) Moore (5) 27:15
14:12 16:10;18:10;22:15 21:15,18,25 4:10;8:6;10:18; neuroma (2)
incision (1) mar ked (6) 16:5;26:18 12:1;13:7
11:23 L 11:13;16:9,10; Moor€e's (3) neuromonitoring (2)
independent (2) 18:10;22:14,15 9:21;11:6;29:19 12:25;13:24
8:5;15:12 lacks (1) materials (1) mor e (10) neurosur geon (2)
individuals (1) 22:4 29:19 5:1;10:15,15; 9:12;10:6
24:1 last (6) Matthew (1) 19:17,19;24:22;26:8, | neurosurgery (1)
infant's (1) 8:19;17:17;19:11; 27:14 9;30:2,4 8:12
294 21:4,6,19 maximize (1) Morning (3) neutral (1)
infection (2) late (2) 24:8 4:5,6;30:24 22:9
16:24,26:17 14:25;15:4 may (5) most (5) next (4)
information (1) later (1) 19:12;22:18;24:9; 10:6,10;15:3; 17:19;24:17,
28:1 18:15 26:8;31:12 19:22;21:14 26:20;27:8
injection (1) least (4) maybe (2) mother (5) Nicole (1)
22:24 17:7,20:23;22:7,9 13:21;30:7 11:7;23:25;28:3,5; 4:10
injections (4) legs (1) MCV (5) 29:20 nine (5)
22:18;23:11; 12:7 5:22,25;6:16;7:15; motion (3) 14:25;15:4,8,13;
25:24;26:12 licensed (2) 234 17:24;18:19;22:12 17:7
injured (1) 7:8,11 MD (1) move (1) normal (2)
28:22 likelihood (1) 4:1 11:12 19:8;24:7
injury (9) 30:1 mean (6) moved (1) note (16)
8:15;9:23;12:1, limited (1) 8:10;11:21;13:21; 19:21 11:12,13,15;13:4;
15:20;27:10,12,28:9, 30:4 16:20;19:1;24:19 Moving (3) 15:18;16:10,17;
18,19 limits (1) means (2) 15:18;16:4,17 18:10;19:12;21:4,15,
intact (6) 19:8 13:11,12 much (4) 23;22:13,15;23:22;
11:25,25;12:22; literature (2) medical (5) 14:14;20:14,21:1, 25:10
13:1,4,6 29:18;30:9 6:15;27:21,28:1,3; 28:13 notes (4)
intake (1) little (9) 30:18 muscle (3) 10:23;21:9,9,12
27:25 8:16;13:19;14:15, members (3) 12:11;13:15;30:5
internal (3) 25;15:20:16:22; 11:6;28:7;29:20 O
12:17;15:22;19:23 18:22;19:2;23:14 mention (2) N
involved (5) located (1) 24:18;29:7 obstetrical (3)
9:21;19:17;25:20, 11:3 mentioned (6) name (2) 8:2,15;15:19
23;28:21 long (2) 10:17;12:21, 4:7,5:15 obstetrician (1)
5:14;21:24 13:14;22:17;23:15; | necessary (1) 29:4
J look (4) 28:8 20:22 obstetrics (1)
9:1;11:25;12:22; met (1) need (8) 7:24
July (1) 15:12 4:7 5:12;12:6;15:12; occur (1)
7:2 looking (2) microscope (1) 19:13,18;21:24;24:9, 28:11
junction (1) 19:4,4 10:13 25 occurred (2)
13:7 loss (2) middle (1) needed (3) 28:9,14
June (7) 23:15,17 14:9 10:14;12:14;20:13 October (2)
8:20;16:6,12; lost (1) might (1) needing (1) 18:8;21:4
17:15;21:6,17;22:1 23:20 24:24 14:7 offering (1)
lot (2) minute (1) needs (1) 8.2
K 22:10,11 16:8 10:8 offhand (1)
lower (1) mom (2) Nemours (1) 9:2
Karen (1) 30:5 12:9;14:1 6:18 office (2)
25:8 Monasterio (2) N-e-m-0-u-r-s (1) 5:17;11:4
keep (1) M 23:3,6 6:18 Once (4)
17:23 Moneymaker (1) nerve (14) 4:21,22;9:8;12:2
kids (2) makes (1) 27:18 9:14;10:13;12:3,6, one (13)
23:18;29:25 16:2 Moneymaker's (1) 10;13:8;14:5,7;15:2; 4:12;5:1;13:14;
Kim (1) making (1) 27:21 17:24;23:16,23; 16:1;20:12;21:14,17,
25:11 17:4 monitoring (1) 28:13,18 18,19;24:14,17,18;
kind (9) manipulated (1) 12:23 nerves (11) 26:21
10:2,15;12:3; 12:18 month (1) 10:11,12;11:24; ones (3)
19:16;21:2;26:4,6; manipulation (3) 8:25 12:7,13,14,22;13:1, 12:23;13:4,4
27:2;30:4 10:14;12:16;17:3 months (11) 15;28:21,22 only (1)

Halasz Reporting

(3) improvement - only





TynashaMaore, et al. v.
EVMS, et al.

Victoria Kuester, M.D.
November 2, 2009

14:4

opened (1)
16:23

operating (2)
8:17;17:3

operation (1)
15:14

oper ative (4)
11:12,15;15:18;
23:21

opinion (3)
24:4;30:10,17

opportunity (2)
31:13,15

Orthopedic (6)
6:8,16,24,7:21,
10:16;19:17

orthopedics (3)
6:17;7:18,20

out (4)
18:5;22:13;28:20;
29:8

outlook (1)
24:5

over (6)
11:23;12:11,18:2;
19:3;23:20;24:24

overcoming (1)
30:7

over powering (1)
26:5

oversee (1)
7:19
over-the-head (1)
18:4

P

page (1)
17:18
paper (1)
29:14

paragraph (1)
17:17

parents(2)
8:17;29:11

part (4)
10:16;11:21;14:4;
23:12

parts (1)
11:19

passively (1)
22:7

patient's (4)
23:23,25;28:2,5

pediatric (5)
6:17;7:5,17,20,21

people (1)
15:8

per centage (1)
29:23

per centagewise (1)
30:8

perform (1)
24:10
performed (1)
15:14
performing (1)
20:17
perhaps (1)
26:6
period (1)
16:20
per manent (2)
23:17;30:11
physical (7)
8:14,17:19,22,
20:25;25:6,14,17
physician (6)
4:23,24;9:24;
20:17;22:25;23:2
Physicians (2)
4:9,13
piece (1)
29:14
plaintiffs (2)
30:20,23
plan (2)
18:21;31:3
planned (1)
20:8
planning (2)
14:6,7
please (7)
5:4,10,12,14,15;
7:14;11:18
plexus (16)
8:12,15,24;11:3,
22,23;13:24,15:20;
21:7,25:15;27:1,10,
12,28:21,29:8,17
point (11)
12:10;14:24;
16:25;18:3,12,23;
19:7;23:13;26:20;
29:22;30:6
possibility (1)
315
possible (2)
24:13;26:11
post (1)
18:5
posterior (1)
15:23
potential (1)
12:8
practice (1)
7:15
preop (2)
10:21;23:24
preoper ative (3)
15:19,25;27:25
preoperatively (1)
10:18

present (2)
11:10;24:1

pretty (1)
11:20

previous (1)
28:3

primary (1)
5:17

prior (3)
11:6;14:12;29:23

probability (1)
30:18

probable (1)
15:23

probably (12)
9:1;10:25;14:7;
17:7;18:16;20:12,23;
24:8,8;26:8;28:22,23

problem (1)
30:16

problems (1)
16:21

procedure (7)
9:14,15;11:6,19;
12:22;14:2;15:5

proceed (1)
26:3

program (1)
7:18

progress (3)
17:4;21:20;22:2

progresses (1)
24:12

provided (1)
29:18

provides (1)
29:17

PT (2)
25:13,21

pull (1)
22:13

pulled (1)
13:12

pulling (1)
29:4

put (1)
12:19

Q

quickly (1)
4:25

quife (0]
8:14

R

raising (1)
18:2

range (2)
17:24,18:18

reached (1)
30:5

reaction (1)
26:16

read (3)
31:13,15,17
reading (1)
27:24
really (8)
14:4,14,18:23;
19:8;20:9,10;21:2;
24:3
reasonable (1)
30:18
recall (14)
5:4;8:24;9:2,6,20;
11:5;13:3;21:11;
24:1,3,27:20,23,24;
28:6
recent (1)
21:14
recollection (4)
8:5,9;15:12,15
recommending (1)
25:2
records (7)
9:1,3;10:20;15:13;
22:17;27:21;28:4
recovery (3)
8:19;12:8,12
reference (2)
29:12,19
referenced (1)
28:8
references (1)
25:10
referral (1)
9:25
regardless (1)
30:13
remains (1)
19:12
remember (6)
8:10;9:22,24;
11:11;22:3;27:6
removal (1)
23:16
removed (1)
17:14
repair (7)
8:18;10:7,13;12:7,
14;18:24;19:3
repaired (1)
10:9
repairing (1)
14:3
repeat (1)
5:6
reporter (1)
5:8
representing (1)
4:9
residency (2)
6:16;7:18
residents (1)
7:19
responding (1)

5:11
responses (1)
5:9

responsibilities (1)
7:16
retrieved (1)
28:3
return (4)
8:16;15:20;30:3,3
returns (1)
17:25
review (1)
21:22
reviewed (1)
27:20
right (7)
5:20;15:19,22,22;
25:20;28:24;31:11
risk (4)
26:13,14,16,17
risk/benefits-wise (1)
26:2
risks(1)
26:10
Ritter (7)
8:11,23;9:9,12,16;
16:2;20:18
Ritter's(3)
10:3,25;21:9
role (2)
10:3,4
room (2)
8:17;17:3
roots (1)
13:9
rotation (5)
12:17,18;15:22,
17:2;,22:5
rotators (2)
19:23,24
rules (1)
4:25
run (1)
4:25

saith (1)
31:20

same (2)
19:12,15

saw (11)
8:11,20,23;9:7;
14:24;16:5,15;18:7;
21:6,25;22:10

scar (1)
13.7

scheduled (2)
26:19,21

schooal (1)
6:15

second (3)
9:4,18:22;21:23

Halasz Reporting

(4) opened - second





TynashaMaore, et al. v.
EVMS, et al.

Victoria Kuester, M.D.
November 2, 2009

secondary (3)
19:13;24:9,13
seeing (2)
8:10;27:5
seem (2)
16:21;18:23
seemed (2)
16:19;26:4
sent (1)
9:24
sentence (2)
18:22;19:11
set (1)
20:8
shoulder (14)
10:14;12:16;
13:22;14:14,18;15:3,
22;19:7,25;20:2;
22:6,12;23:15;30:3
show (1)
29:14
shrug (2)
13:22;23:15
sign (2)
31:15,17
significant (4)
13:7;16:21;22:2,4
single (1)
20:7
six (5)
15:9;17:7;18:5;
27:3;30:1
small (3)
26:13,16,17
someone (1)
15:17
sometime (1)
8:14
sometimes (1)
23:19
sorry (1)
26:24
sort (1)
28:19
speaking (1)
11:5
spent (1)
12:12
spinal (1)
13:12
spoke (1)
27:17
spoken (4)
11:7;27:14,30:20,
23
start (3)
5:11,24;17:19
state (3)
5:15;7:8;29:3
stated (5)
18:22;19:12;
23:22,24;27:11
states (1)

15:19
stiff (1)
18:20
Still (7)
18:15;19:1,2,7;
22:4,8,10
stop (1)
5:13
Street (1)
5:18
strength (1)
30:6
strengthen (1)
26:9
strengthwise (1)
21:2
stretch (1)
28:19
stretched (2)
22:7,28:23
stronger (1)
14:18
subsequent (1)
24:9
subspecialty (1)
75

summary (1)
6:10

supple (1)
17:23

sural (2)
12:6;14:7

Sure (8)
7:17;10:5;18:19;
21:24;22:1,1;27:1,
31:11

Surgeons (1)
4:10

surgeries (8)
20:8,11,13;24:10,
14,24;30:14;31:5

surgery (30)
6:8,16,24,9:4,7,10;
10:4;14:9,12,17,21,
16:4,12,18;17:6,10,
12;18:6,13;19:13,15,
17,18;20:7,12,16,17,
20;25:3;29:24

sworn (1)

talk (1)
28:10
talked (3)
12:9;14:9;30:24
team (1)
9:23
tend (2)
10:10;15:9
tendon (5)
19:18;20:20;

24:14,19,20
tendons (1)
19:20
term (1)
28:25
terribly (1)
19:10
testimony (2)
4:13;8:2
Thanks (1)
7:4

therapist (2)
256,14
therapy (6)
8:14;15:15;17:19,
22:20:25;25:18
three (4)
15:8;18:15;19:2;
275
throughout (3)
15:7;22:17;30:9
tight (2)
12:17,17
times (2)
4:20;9:6
today (2)
5:8;30:21
together (4)
8:11,13;10:8;16:3
took (1)
8:17
towards (1)
20:1
trained (1)
6:12
training (1)
7:23
transcript (1)
31:13
transfer (3)
12:11;20:20;24:14
transfers (5)
19:18;23:23;
24:20,21,21
trapezius (4)
12:11;13:15;14:5;
23:16
trauma (1)
7:22
treating (3)
4:13,22,24
triceps (4)
22:24,26:5,6,12
try (3)
11:24;24:21;25:24
trying (2)
26:7,11
two (2)
20:23;22:3
Tynasha (13)
4:10;8:6;9:21;
10:18;11:5;16:5,17;
18:7;24:5;26:18;

27:9;29:19;30:11 wait (3)
Tynasha's (7) 5:10;24:11;31:4
9:10;14:11;21:20; waive (1)
23:12,25:5,21,28:7 31:16
type (6) Wake (2)
9:14,15:4;17:6; 6:13,14
19:15;28:9,16 way (2)
types (1) 20:10;28:18
239 weak (2)
typical (1) 13:21;26:8
155 weaken (1)
typically (2) 26:6
28:2,5 week (1)
17:19
U weeks (1)
18:5
under (3) Wesdock (1)
10:13,15;18:21 25:11
undergoing (1) what's (1)
8:14 23:20
undergraduate (1) whole (1)
6:12 17:23
underwent (1) wide (1)
28:14 21:3
University (2) Wilmington (1)
6:13,15 6:21
up (6) window (1)
6:17;16:5,23;18:2, 272
8;22:9 within (4)
upcoming (1) 7:18;11:1;19:8;
26:19 27:17
use (3) without (1)
12:25;22:8;28:25 16:23
used (3) witness (1)
19:24;22:18,21 311
usually (12) work (3)
10:7,10,12;18:5; 4:8,6:7;9:15
26:25;28:10,19;29:6, | worked (1)
13,13,14;30:6 23:8
working (3)
\Y 5:24;17:22;25:5
wound (1)
VANDERLAAN (9) 16:22
4:4,7;11:14,16:8, wrist (5)
11;18:11;22:16;31:7, 14:15,20;17:11,
11 19:5;22:9
varies (1)
15:7 Y
variety (1)
21:3 yearly (1)
vary (1) 274
30:8 years (1)
verbalize (1) 20:23
5:9 young (1)
VICTORIA (2) 23:18
4:1;5:16
Virginia (2)
7:9,12
visit (1)
17:15
W

Halasz Reporting

(5) secondary - young





		Index

		0

		08 (1)

		09 (3)



		1

		1 (1)

		1200 (1)

		18 (1)



		2

		2 (1)

		20 (2)

		2003 (1)

		2007 (3)

		2008 (1)

		2009 (2)

		23 (2)

		23rd (1)



		3

		3 (1)

		30 (1)



		4

		4 (1)

		45 (1)



		5

		5 (1)



		9

		9:41 (1)



		A

		abductors (1)

		abilities (2)

		ability (2)

		abnormal (1)

		Academic (1)

		active (1)

		actively (2)

		activity (2)

		actually (6)

		additional (2)

		address (1)

		adverse (1)

		affects (1)

		again (10)

		age (3)

		Allen (1)

		along (1)

		although (2)

		always (3)

		amount (2)

		anticipate (1)

		appeared (1)

		appointments (3)

		appropriate (1)

		area (1)

		arm (4)

		around (3)

		assessment (2)

		August (3)

		authored (2)

		avulsed (1)

		avulsion (2)

		away (1)



		B

		BA (1)

		back (8)

		backtrack (1)

		based (1)

		basically (5)

		became (1)

		become (2)

		beforehand (1)

		begun (1)

		beneficial (1)

		besides (3)

		best (4)

		better (2)

		bicep (2)

		biceps (12)

		bit (3)

		board (2)

		both (3)

		Botox (6)

		brachial (16)

		BRANNON (1)

		break (1)

		briefly (1)

		Broad (1)

		building (1)



		C

		C5 (2)

		C5-6 (1)

		C6 (1)

		C7 (3)

		can (10)

		care (3)

		carefully (1)

		Caroline (1)

		case (8)

		cases (3)

		cast (2)

		casts (1)

		certain (1)

		certainly (1)

		certified (2)

		chance (1)

		changes (3)

		charts (1)

		chemistry (1)

		child (1)

		Children (1)

		Children's (1)

		Chipok (1)

		clinic (7)

		clinical (1)

		common (1)

		commonly (1)

		concluded (1)

		confusing (1)

		Congratulations (1)

		consult (3)

		consulted (1)

		continue (3)

		Continuing (3)

		contracture (1)

		conversation (3)

		conversations (2)

		cord (1)

		corrected (2)

		corrections (1)

		correctly (1)

		cosurgeon (1)

		cosurgeons (1)

		counsel (2)

		country (1)

		course (1)

		court (1)

		covered (1)

		current (6)

		currently (2)



		D

		date (1)

		dates (1)

		December (1)

		decide (1)

		decided (3)

		decision (2)

		definitely (1)

		degree (3)

		degrees (1)

		Delaware (2)

		delivery (2)

		department (1)

		depending (2)

		depends (2)

		deponent (1)

		deposed (2)

		deposition (3)

		describe (5)

		designated (1)

		detail (1)

		determination (1)

		determine (4)

		determined (1)

		diagnosis (3)

		different (2)

		differentiate (1)

		disability (1)

		discuss (1)

		discussed (3)

		dislocation (1)

		dissect (1)

		distribution (1)

		done (3)

		down (1)

		Dr (18)

		draw (3)

		duPont (1)

		during (6)

		duties (1)

		dysplasia (1)



		E

		early (1)

		East (1)

		education (2)

		either (3)

		else (1)

		employer (1)

		end (1)

		evidence (1)

		EVMS (1)

		exam (2)

		EXAMINATION (1)

		example (1)

		except (2)

		excessive (1)

		exercises (1)

		Exhibit (4)

		expect (4)

		experience (1)

		expert (2)

		explain (5)

		exploration (4)

		explore (1)

		exploring (2)

		exposure (1)

		extension (6)

		extensive (1)

		extent (1)

		external (4)

		extra (1)

		extremity (1)



		F

		faculty (1)

		family (4)

		father (1)

		feel (1)

		fell (1)

		fellowship (1)

		felt (3)

		Filetti (1)

		finger (1)

		finish (1)

		first (6)

		five (1)

		flexion (3)

		follow (3)

		following (1)

		follows (1)

		force (1)

		Forest (2)

		formation (1)

		formed (1)

		forms (1)

		forward (1)

		found (2)

		four (2)

		frame (3)

		Frank (1)

		Frank's (1)

		free (1)

		full (1)

		function (22)

		functional (1)

		functions (1)

		further (1)

		future (3)



		G

		gain (3)

		gaining (2)

		gather (1)

		German (1)

		Gillman (1)

		given (3)

		glenoid (1)

		goal (1)

		goals (2)

		goes (1)

		good (4)

		Goodman (1)

		grade (1)

		graft (3)

		grafting (3)

		grafts (2)

		grandmother (1)

		gravity (2)

		great (1)

		Greg (1)



		H

		half (1)

		hand (1)

		handling (2)

		handouts (1)

		hard (1)

		harvest (2)

		harvesting (1)

		head (3)

		healing (1)

		help (3)

		helps (1)

		hinder (1)

		hindered (1)

		history (1)

		hold (1)

		home (1)

		Hospital (3)



		I

		idea (1)

		identified (1)

		important (1)

		impression (1)

		improve (3)

		improvement (2)

		inabilities (1)

		incision (1)

		independent (2)

		individuals (1)

		infant's (1)

		infection (2)

		information (1)

		injection (1)

		injections (4)

		injured (1)

		injury (9)

		intact (6)

		intake (1)

		internal (3)

		involved (5)



		J

		July (1)

		junction (1)

		June (7)



		K

		Karen (1)

		keep (1)

		kids (2)

		Kim (1)

		kind (9)

		Kristi (1)

		KUESTER (7)



		L

		lacks (1)

		last (6)

		late (2)

		later (1)

		least (4)

		legs (1)

		licensed (2)

		likelihood (1)

		limited (1)

		limits (1)

		literature (2)

		little (9)

		located (1)

		long (2)

		look (4)

		looking (2)

		loss (2)

		lost (1)

		lot (2)

		lower (1)



		M

		makes (1)

		making (1)

		manipulated (1)

		manipulation (3)

		many (4)

		March (3)

		marked (6)

		materials (1)

		Matthew (1)

		maximize (1)

		may (5)

		maybe (2)

		MCV (5)

		MD (1)

		mean (6)

		means (2)

		medical (5)

		members (3)

		mention (2)

		mentioned (6)

		met (1)

		microscope (1)

		middle (1)

		might (1)

		minute (1)

		mom (2)

		Monasterio (2)

		Moneymaker (1)

		Moneymaker's (1)

		monitoring (1)

		month (1)

		months (11)

		Moore (5)

		Moore's (3)

		more (10)

		Morning (3)

		most (5)

		mother (5)

		motion (3)

		move (1)

		moved (1)

		Moving (3)

		much (4)

		muscle (3)



		N

		N-e-m-o-u-r-s (1)

		name (2)

		necessary (1)

		need (8)

		needed (3)

		needing (1)

		needs (1)

		Nemours (1)

		nerve (14)

		nerves (11)

		neurologic (1)

		neurologist (1)

		neuroma (2)

		neuromonitoring (2)

		neurosurgeon (2)

		neurosurgery (1)

		neutral (1)

		next (4)

		Nicole (1)

		nine (5)

		normal (2)

		note (16)

		notes (4)



		O

		obstetrical (3)

		obstetrician (1)

		obstetrics (1)

		occur (1)

		occurred (2)

		October (2)

		offering (1)

		offhand (1)

		office (2)

		Once (4)

		one (13)

		ones (3)

		only (1)

		opened (1)

		operating (2)

		operation (1)

		operative (4)

		opinion (3)

		opportunity (2)

		Orthopedic (6)

		orthopedics (3)

		out (4)

		outlook (1)

		over (6)

		over-the-head (1)

		overcoming (1)

		overpowering (1)

		oversee (1)



		P

		page (1)

		paper (1)

		paragraph (1)

		parents (2)

		part (4)

		parts (1)

		passively (1)

		patient's (4)

		pediatric (5)

		people (1)

		percentage (1)

		percentagewise (1)

		perform (1)

		performed (1)

		performing (1)

		perhaps (1)

		period (1)

		permanent (2)

		physical (7)

		physician (6)

		Physicians (2)

		piece (1)

		plaintiffs' (2)

		plan (2)

		planned (1)

		planning (2)

		please (7)

		plexus (16)

		point (11)

		possibility (1)

		possible (2)

		post (1)

		posterior (1)

		potential (1)

		practice (1)

		preop (2)

		preoperative (3)

		preoperatively (1)

		present (2)

		pretty (1)

		previous (1)

		primary (1)

		prior (3)

		probability (1)

		probable (1)

		probably (12)

		problem (1)

		problems (1)

		procedure (7)

		proceed (1)

		program (1)

		progress (3)

		progresses (1)

		provided (1)

		provides (1)

		PT (2)

		pull (1)

		pulled (1)

		pulling (1)

		put (1)



		Q

		quickly (1)

		quite (1)



		R

		raising (1)

		range (2)

		reached (1)

		reaction (1)

		read (3)

		reading (1)

		really (8)

		reasonable (1)

		recall (14)

		recent (1)

		recollection (4)

		recommending (1)

		records (7)

		recovery (3)

		reference (2)

		referenced (1)

		references (1)

		referral (1)

		regardless (1)

		remains (1)

		remember (6)

		removal (1)

		removed (1)

		repair (7)

		repaired (1)

		repairing (1)

		repeat (1)

		reporter (1)

		representing (1)

		residency (2)

		residents' (1)

		responding (1)

		responses (1)

		responsibilities (1)

		retrieved (1)

		return (4)

		returns (1)

		review (1)

		reviewed (1)

		right (7)

		risk (4)

		risk/benefits-wise (1)

		risks (1)

		Ritter (7)

		Ritter's (3)

		role (2)

		room (2)

		roots (1)

		rotation (5)

		rotators (2)

		rules (1)

		run (1)



		S

		saith (1)

		same (2)

		saw (11)

		scar (1)

		scheduled (2)

		school (1)

		second (3)

		secondary (3)

		seeing (2)

		seem (2)

		seemed (2)

		sent (1)

		sentence (2)

		set (1)

		shoulder (14)

		show (1)

		shrug (2)

		sign (2)

		significant (4)

		single (1)

		six (5)

		small (3)

		someone (1)

		sometime (1)

		sometimes (1)

		sorry (1)

		sort (1)

		speaking (1)

		spent (1)

		spinal (1)

		spoke (1)

		spoken (4)

		start (3)

		state (3)

		stated (5)

		states (1)

		stiff (1)

		Still (7)

		stop (1)

		Street (1)

		strength (1)

		strengthen (1)

		strengthwise (1)

		stretch (1)

		stretched (2)

		stronger (1)

		subsequent (1)

		subspecialty (1)

		summary (1)

		supple (1)

		sural (2)

		Sure (8)

		Surgeons (1)

		surgeries (8)

		surgery (30)

		sworn (1)



		T

		talk (1)

		talked (3)

		team (1)

		tend (2)

		tendon (5)

		tendons (1)

		term (1)

		terribly (1)

		testimony (2)

		Thanks (1)

		therapist (2)

		therapy (6)

		three (4)

		throughout (3)

		tight (2)

		times (2)

		today (2)

		together (4)

		took (1)

		towards (1)

		trained (1)

		training (1)

		transcript (1)

		transfer (3)

		transfers (5)

		trapezius (4)

		trauma (1)

		treating (3)

		triceps (4)

		try (3)

		trying (2)

		two (2)

		Tynasha (13)

		Tynasha's (7)

		type (6)

		types (1)

		typical (1)

		typically (2)



		U

		under (3)

		undergoing (1)

		undergraduate (1)

		underwent (1)

		University (2)

		up (6)

		upcoming (1)

		use (3)

		used (3)

		usually (12)



		V

		VANDERLAAN (9)

		varies (1)

		variety (1)

		vary (1)

		verbalize (1)

		VICTORIA (2)

		Virginia (2)

		visit (1)



		W

		wait (3)

		waive (1)

		Wake (2)

		way (2)

		weak (2)

		weaken (1)

		week (1)

		weeks (1)

		Wesdock (1)

		what's (1)

		whole (1)

		wide (1)

		Wilmington (1)

		window (1)

		within (4)

		without (1)

		witness (1)

		work (3)

		worked (1)

		working (3)

		wound (1)

		wrist (5)



		Y

		yearly (1)

		years (1)

		young(1)








In The Matter Of:
Tynasha Moore, et al. v.
EVMS et al.

Victoria Kuester, M.D.
November 2, 2009

Halasz Reporting

Original File 11-2-09K uester.txt






VI RGI NI A
IN THE CTRCU T COURT OF THE I TY OF NORFOLK

TYNASHA MOORE, A M nor, by Her

Mot her and Next Friend Tiffany More

and TI FFANY MOCRE, | ndividually,
Plaintiffs,

V. Case No.: CL09- 818
EVMS ACADEM C PHYSI Cl ANS AND SURGEONS
HEALTH SERVI CES FOUNDATI ON, t/a EVMS HEALTH
SERVI CES and NI COLE G LLMAN, M D.,

Def endant s.

DEPCSI TI ON OF VI CTORI A KUESTER, M D.

Novenber 2, 2009

Ri chnond, Virginia

HALASZ REPORTI NG & VI DEO
P. O Box 1644

Ri chnond, VA 23218-1644
(804) 708-0025

Reported by: Heather R @Gunn, CCR






Deposition of VICTORI A KUESTER, M D., taken by and
before Heather R Gunn, CCR, Notary Public in and for the
Conmonweal th of Virginia at |arge, pursuant to Rule 4:5 of
the Rules of the Suprenme Court of Virginia, and by Notice to
t ake deposition, commencing at 9:00 a.m, Novenber, 2, 2009,
at the offices of MCV, 1200 East Broad Street, 9th Fl oor,

East Wng, R chnond, Virginia.

Appear ances:

SHAPI RO, COOPER, LEW S & APPLETON
By: EMLY MAPP BRANNON, ESQ ,
attorney, of counsel for the Plaintiffs

GOCDMVAN, ALLEN & FI LETTI
By: KRI STI VANDERLAAN, ESQ,
attorney, of counsel for the Defendants






I NDEX

Deponent : Exam nati on by:

Dr. Kuester Ms. Vander Laan

EXHI BI TS

Kuest er Dep.

Exhi bit No. Descri pti on:
1 Not e

2 Not e

3 Not e

4 Not e

Page:
4

Page:

11
16

22






© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

VI CTORI A KUESTER, M D.
was sworn and deposed as foll ows:
EXAM NATI ON
BY M5. VANDERLAAN:

Q Mor ni ng, Dr. Kuester.

A Mor ni ng.

Q My nanme is Kristi VanderlLaan. We net
briefly, and I work for Goodman, Allen and Filetti,
and we are representi ng EVM5 Acadeni ¢ Physi ci ans and
Surgeons and Dr. Nicole GIllman in the Tynasha More
case. And we are here to take your deposition
because you have been identified as one of the
treating physicians for testinony; is that correct?

A Yes.

Q And | understand that you have not been

desi gnated as an expert in this case?

A Correct.

Q Have you ever been deposed before?
A Yes.

Q How many ti nmes?

A Once.

Q Just once. Ckay. As a treating
physi ci an?
A As a treating physician, yes.

Q ["I'l just quickly run through the rules
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again one nore tinme. |'mgoing to ask you sone
questions. | would just |ike to have you answer
themto the best of your ability. |If you don't
recall or don't know, just please tell nme that. |If
| ask a question that's confusing and you don't
understand, just ask ne to repeat it.

A Ckay.

Q We do have the court reporter here today,
so we are asking that your verbalize your responses.
And when | ask a question, please wait until I
finish it before you start responding. And if you
need a break at any tine, just please |let nme know
and we can stop. | don't think this is going to be
too long, but just so you know. Wuld you pl ease

state your full nanme for ne, please?

A Victoria Geg Kuester.

Q And what is your primary of fice address?

A 1200 East Broad Street.

Q And that's the building that we are in
ri ght now?

A Yeah, that's correct.

Q And your enployer is MV?

A Yes.

Q And when did you first start working for

MCV?
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A 2007. August 2007.
Q Ckay. Are you also on the clinical

faculty here?

A Yes.

Q And si nce when?

A Si nce August 2007.

Q Ckay. And what departnment do you work in?
A Ort hopedi ¢ surgery.

Q I would just like to have you go through a
summary of your education and experience for ne, if
you woul d?

A Ckay. | was trained in ny undergraduate
degree at WaAke Forest University wwth a BAin
chem stry and German, then went to Wake Forest
Uni versity for ny medical school. And then | did ny
resi dency here at MCV in orthopedic surgery. And |
did ny fellowship in pediatric orthopedics up at
Nemours. It's N-e-mo-u-r-s.

Q Where is that?

A A. |. duPont Hospital for Children in
Del aware, W I m ngton Del awar e.

Are you board certified?
Yes.

And is that in orthopedic surgery?

> O >» O

Yes.






© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

When did you becone board certified?
Just July 20009.

Congrat ul ati ons.

> O >» O

Thanks.

Q And you have a pediatric subspecialty; is
t hat correct?

A Yes.

Q Are you licensed in any other state
besi des Virgini a?

A No.

Q And when did you becone licensed in
Virginia?

A | believe 2003.

Q Ckay. Could you pl ease describe your
current practice at MCV, what your duties and
responsibilities are here?

A Sure. I'mbasically the head of pediatric
ort hopedi cs here wthin the residency program and at
the hospital. So | oversee both the residents’
education for pediatric orthopedics as well as | do
all of the pediatric orthopedic cases that are done
here except for some trauna.

Q kay. And you have no training in
obstetrics, correct?

A Correct.
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Q So it's ny understanding you will not be
offering testinony on the obstetrical care given in
this case?

A Correct.

Q Do you have an i ndependent recoll ection of
Tynasha Moore?

A Yes.

Q And what is the extent of your
recol |l ection?

A | nean, | renenber seeing her. | believe
the first tinme | saw her together with Dr. Ritter in
neurosurgery. W have a brachial plexus clinic that
we had been doing together. And she had been
under goi ng physical therapy for quite sonetinme for
her obstetrical brachial plexus injury and had
little return of certain function, so we di scussed
with the parents and took her to the operating room
for a repair, and then | have begun follow ng her
since then as to her recovery. | think the | ast
time we saw her was in June.

Q o ' 09?

A ' 09.

Q And when you and Dr. Ritter saw her in the
brachi al plexus clinic, do you recall what date that

was or what nonth that was?
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A | could probably | ook back in ny records.
| don't recall offhand.

Q Okay. We will get to the records in a
second. That was before the surgery, correct?

A Correct.

Q Do you recall about you how many tines you
saw her before the surgery?

A | believe just once.

Q kay. And you and Dr. Ritter were
cosurgeons in Tynasha's surgery?

A Yes.

Q And Dr. Ritter is a neurosurgeon?

A Yes.

Q And in this type of procedure, the nerve
grafting procedure, is it common that you work with

Dr. Ritter --

-- as cosurgeon?

> O >

Yes.

Q Ckay. Do you recall how you first becane
i nvol ved in Tynasha Moore's care?

A W -- | just renenber that, you know, we
were consulted as a teamfor her injury.

Q Do you renenber which physician sent the

referral or the consult?
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A | do not, no.

Q Coul d you al so expl ain and ki nd of
differentiate for nme what your role and Dr. Ritter's
role would be in the surgery in this case?

A Sure. Well she is, again, you know, a
neur osurgeon and so she actually does nost of the
neurologic repair. | usually do the exploration
along with her, and we determ ne together what needs
to be repaired.

In nost cases, | usually tend to help
with the exposure of getting the nerves to graft and
harvest those nerves, and then she will usually
actually do the nerve repair under the m croscope.

I n her case, she needed a shoul der nani pul ati on, so
that was kind of nore -- fell nore under ny
ort hopedi c part.

Q kay. You nentioned that you did see
Tynasha Moore preoperativel y?

A Yes.

Q | don't believe I have records from any
preop consult.

A Ckay.

Q Do you know i f any notes were taken on
t hat ?

A It was probably done at Dr. Ritter's and

10
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woul d be within their charts.

Q Ckay.

A Qur brachial plexus clinic is |ocated at
her office.

Q Do you recall speaking with any of Tynasha

Moore's famly menbers prior to the procedure?

A | believe it was her nother we had spoken
to.

Q Okay. Do you know if anyone el se was
present ?

A | don't remenber.

Q Ckay. Let's nove to the operative note.

(The Note was narked Kuester Exhibit No. 1.)
BY MS. VANDERLAAN:

Q Okay. And this is the operative note that
you authored in this case, correct?

A Yes.

Q If you could just please explain to ne
what procedure was done and all the different parts.
| know that this was pretty extensive.

A Yeah. | nean, the first part is we
basically explore the brachial plexus, so we nmake an
i nci sion over the brachial plexus. And then we
carefully dissect down to the nerves and we try to

| ook at what is intact, what is not intact, if there

11
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12

is neuroma that's been formed, or what injury is
there. And then once we determ ne that, then we
det erm ne what kind of nerve grafting, if we feel
t hat woul d be beneficial, would be best for her.

And so we did that, and we felt that
we woul d need to take the sural nerve grafts from
both of her legs to repair the nerves that we wanted
to and to give her the best potential recovery and
function. W also talked to, | believe, the nom at
that point in tine about taking a nerve from her
trapezius nmuscle to also transfer over to give her a
good recovery as well. So we then spent tine
harvesting all those nerves and exploring all those

nerves that we needed to, and then did a repair.

Q kay.
A Al so we did a shoul der mani pul ation
because she was tight in internal rotation -- tight

in external rotation, and so we mani pul ated her at
the very end of the case. Then we put her in a
cast.

Q Okay. Wien you nentioned that during
procedure you | ook for what nerves are intact and
whi ch ones are not, is there any nonitoring that
goes on during the exploration?

A We did use neurononitoring to help us with
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that as well to determ ne which nerves were intact
and were not.

Q kay. And do you recall, or fromyour
note, which ones were intact and which ones were not
and what you found during the exploration?

A | believe C5 was intact but at the C5-6
junction, there was significant neuronma or scar
formati on around the nerve. And then |I believe we
found that C7 and -- C6 and C7 roots were actually
avul sed.

Q And can you descri be what avul sion neans?

A Avul si on neans pulled away fromthe spinal
cord.

Q Ckay. You nentioned that one of the
nerves were taken from her trapezius nuscle?

A Uh- huh.

Q Does that hinder her at all in the future
being with anything --

A Very little.

Q Ckay. Wiat, if any, woul d be hindered?

A | nmean, she woul d have naybe a weak
shoul der shrug.

Q And was this the case that, you know, you
did the neurononitoring and the brachial plexus

exploration and then deci ded where to graft fronf

13
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D d you have a conversation with the nomduring this
procedure if you were exploring first and then
repairing?

A W did really only about the part of
taking the -- a nerve fromthe trapezius. As for
what we were planning on doing beforehand, we were
pl anni ng on probably needing to take the sural nerve
grafts. So we didn't explain that again to her in
the mddle of the surgery. W had already talked to
her about that.

Q Can you describe for me what Tynasha's
abilities were or inabilities prior to the surgery?
A Ckay. She had no biceps function or
really much shoul der function at that tine. She had

very little wist extension, but she appeared to
have good finger flexion and extension and function.

Q And what were the goals of the surgery?

A To gain stronger biceps and shoul der
function.

Q And the wist extension was not a goal of
t he surgery?

A That's correct.

Q And why not ?

A Because at that point in tine, we saw her

at nine nonths of age and it was a little bit late,

14
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so we felt the best thing was to gain back and
what -- with what nerve graft we could harvest, we
could gain the nost with her biceps and shoul der

Q Wth nine nonths being late for this type
of procedure, what tine frane is typical or what
woul d have been better?

A It varies throughout the country. And
sone people do it anywhere fromthree to nine
nmont hs, but we tend to like to do it around six
nont hs.

Q And do you know at all, either through
i ndependent recollection or if you need to | ook at
your records, why it was until nine nonths before
t he operati on was perfornmed?

A My recollection is she was getting therapy
and they had a hard time getting a consult from
sonmeone.

Q Ckay. Moving back to the operative note,
the preoperative diagnosis states right obstetrical
brachial plexus injury with little return of
function in the C5 through C7 distribution of her
right arm and a right shoulder internal rotation
contracture with a probabl e posterior dislocation
and gl enoi d dyspl asi a.

Can you tell nme how a preoperative

15
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di agnosi s is determ ned, whether you are the one
that nmakes that determnation or you and Dr. Ritter?

A W both do together.

Q Moving on to after surgery, | have
t hese -- you saw Tynasha Moore in follow up on
June 23, 2008; is that correct?

A Yes.

M5. VANDERLAAN: Take a m nute and have

t hese marked.

(The Note was marked Kuester Exhibit No. 2.)
BY M5. VANDERLAAN:

Q Ckay. The surgery was June 5; is that
correct?

A | believe so.

Q And then you saw her on the 23rd?

A Yes.

Q And noving to that note, how did Tynasha
do after the surgery?

A She seened to do very well. | think --
mean, she was in a cast for that period of tinme and
didn't seemto have any significant problens wth
that. | think her wound had a little bit of area
t hat had opened up but was healing well wthout any
evi dence of infection.

And at that point in tine, we don't
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expect to see any function or changes in her exam
except for she did have better external rotation
fromour manipulation in the operating room so she
was maki ng appropriate progress.

Q When woul d you expect to see changes after
this type of surgery?

A Probably at |east not until six to nine
nont hs.

Q Okay. Do you know is there anything that
woul d not have been corrected by this surgery or
that you didn't anticipate besides the wi st
extensi on not being corrected by this surgery?

A No.

Q Ckay. Were her casts renoved at this
June 23 visit?

A Yes.

Q And | have here in your |ast paragraph on
the first page that you said it was very inportant
that she start physical therapy the next week?

A Yes.

Q Do you know what goals they were going to
be working on in physical therapy?

A Continuing to keep her whol e arm suppl e
and with good range of notion until her nerve

function returns.

17
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Q Ckay. And you also said that you do not
want her raising her armup over her head at that
point intime. |Is there atinme frame as to when
over -t he-head exercises are --

A Usual |y about five to six weeks out, post
surgery.

Q Ckay. And then you saw Tynasha again in
foll ow up on Cctober 207

A Yes.

(The Note was marked Kuester Exhibit No. 3.)
BY M5. VANDERLAAN:

Q At this point in tinme, did you expect to
see any changes fromthe surgery or any inprovenent
in function?

A Let's see, three nonths later. Still

probabl y not.

Q kay.
A W |like to continue to follow their range
of notion as well, make sure they are not getting

stiff again.

Q Okay. Under your inpression and plan, at
the second little sentence there, you stated that at
this point in tine she does not really seemto be
gai ni ng back what she should be given the repair.

Can you explain that?
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A Yeah. | nean, again, it's still early, so
she was still three and a half or four -- alittle
over four nonths fromthe repair. | think we were
| ooking at -- also | ooking at her, you know, to see

if she woul d have any other extra wrist extension.

And she did not -- you know, did not have any
shoul der function still at that point in tinme. But
that's really within normal limts so.

Q Ckay.

A That's not terribly abnornal.

Q And then the very | ast sentence fromthis
note stated that if she remains the sane, she may
need secondary surgery in the future.

A Uh- huh.

Q Wuld this be the sane type of surgery?

A No, it would be a different kind of
surgery. It would be a nore orthopedic involved
surgery where she woul d need tendon transfers.

Q Can you describe that in nore detail
where the tendons woul d be taken from and where they
woul d be noved to?

A Yeah. Mst comonly, they are taken
from-- taken as internal rotators and taken to be
used as external rotators and abductors of the

shoul der.

19
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Q So this is all going back towards the
shoul der function?
A Yes.

Q Wul d this inprove the bicep function as

A That woul d not inprove the biceps.

Q Wuld this just be a single surgery, or
was this planned as a set of surgeries?

A It really depends on what her function
woul d conme back to be. There is no way to really
descri be what -- you know, how many surgeries it
woul d take. That woul d probably be one surgery.
But if she needed other surgeries, depending on
what -- how much bi ceps function she got back, you
know, just depends.

Q Wth any future bicep function surgery,
woul d you be the physician perform ng that surgery
or would Dr. Rtter or --

A | woul d be.

Q Ckay. Wth the tendon transfer surgery,
could you give ne a tine frame on when you woul d
expect to do that, if necessary?

A Probably not until at |east two years of
age and then just depending on her ability to

conti nue with physical therapy and how well she's --
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how much she's continuing to inprove with
strengthw se and that kind of thing, so it really --
there is a wide variety of when to do it.

Q kay. This October 20 was the last note |
have that was authored by you, but you did say that
you | ast saw her in June 20097

A At the brachial plexus clinic.

Q Ckay. So again, these would be in
Dr. Ritter's notes, not in your notes?

A Yes, correct.

Q Okay. Do you recall or -- I don't know if
you have those notes with you.

A Actually, | think I do -- actually,
don't think I have the nost recent one. | have a

Decenmber of '08 and a March of '09 note.

Q kay.
A | don't have the June one.
Q | think I have the March one as well, and

that's last one | have too. Could you just explain
what Tynasha's current progress is and what her
current abilities are?

A Let's see, I"'mjust going to review ny
note for a second.

Q Sure. Take as |long as you need.

A Ckay. So at the tinme of March that we saw
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her again -- |I'mnot sure about June. |'mnot sure
there was a significant anount of progress, if |
remenber correctly, between those two dates, but she
still lacks a significant anount of biceps fl exion.
And she didn't have any external rotation that we
could see actively at the shoul der although she
could be passively stretched to at |east 30, 45
degrees. She's still continuing to use her hand
wel |l and at | east get her wist up to neutral
extension. But | still don't think we saw a | ot of
great biceps -- active biceps flexion or a | ot of
good shoul der noti on.

Q l"mgoing to pull out this note and have
it marked as well .

(The Note was marked Kuester Exhibit No. 4.)
BY M5. VANDERLAAN:

Q It was nentioned throughout the records
that Botox injections nay be used?

A Uh- huh.

Q Do you know if those are currently being

A For her?
Q Yes.
A | believe she got a triceps injection by

anot her physi ci an.
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Q Ckay. And you don't know who t hat
physi cian is?

A | believe Dr. Monasterio.

Q And is he with MCV as wel | ?

A He is with Children's Hospital.
Q Ckay. Do you know Dr. Monasterio?
A | do.
Q Have you worked with himbefore on these
types of cases?
Yes.

Q I s he just handling the Botox injections,
or is he handling any other part of Tynasha's care?

A No. At this point, just the Botox.

Q |"mgoing to backtrack a little bit. Wen
you nentioned the | oss of the shoul der shrug from
the renoval of the trapezius nerve, is that a
per manent | 0ss?

A It can be. 1In kids as young as her,
soneti mes they have other functions that help take
over what's |ost at that age so.

Q Okay. | believe also in your operative
note you stated you discussed the decision on the
nerve grafting and transfers with the patient's
famly, and the preop assessnent stated that the

patient's nother, father, and grandnother were

23
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present. Do you recall all of these individuals
when you had that conversation?

A You know, | really don't recall.

Q Okay. Do you have an opinion on the
current outl ook for Tynasha?

A Well, | think she will certainly not have
a normal armfunction, and | woul d gather that she
w |l probably -- would probably -- to nmaxim ze her
function, she may need sone subsequent, secondary
surgeries. But at this time, | would not perform
those. | would continue to wait to see how she
progr esses.

Q Ckay. And the possible secondary
surgeries, one would be the tendon transfer and
then --

A Uh- huh.

Q -- the next one would be -- which other
one did you nention?

A Wll, | mean, there is the tendon
transfers and then there is also other tendon
transfers to -- and free transfers to try to get
nore biceps function so.

Q Do you have any idea about how nmany
surgeries and over what course of tinme she m ght

need t hese?

24
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A No.

Q Ckay. And you are not recommendi ng at
this tine that she have the additional surgery?

A Correct.

Q kay. Are you also working with Tynasha's
physi cal therapist?

A Yes.

Q And is that Karen Chi pok?

A Yes.

Q | believe the August 18 note references a
Ki m Wesdock - -

A Yes.

Q -- as the PT?

A She i s our physical therapist that al so

comes to our brachial plexus clinic.

Q kay.

A But she doesn't actually do the physical
therapy with the child, so she helps us with the
assessnent.

Q Al right. So she's not actively involved
in Tynasha's PT?

A Correct, no.

Q Okay. Were you involved in the decision
of whether or not to try the Botox injections?

A Yes.
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Q And what was di scussed there just
ri sk/ benefits-w se, and why did you decide to
proceed with that?

A Vel |, she seened to have ki nd of
overpowering triceps function, so we felt that if we
could kind of weaken her triceps, perhaps her biceps
that was trying to cone back, although it was
probably weak, may have nore of a chance to
strengt hen and function nore.

Q Okay. And were there any risks or
possi bl e adverse affects fromtrying the Botox
injections to the triceps?

A There is very small risk to Botox, but
there i s always sone ri sk.

Q Okay. What woul d those be?

A There's small risk to a reaction to it,
smal | risk of infection.

Q Ckay. Does Tynasha Moore currently have
any upcomnm ng appoi ntnments schedul ed with you?

A I don't know at this point when her next
one i s schedul ed.

Q Ckay. At this --

A It would --

Q |'msorry.
A

| was going to say it would be usually
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with our brachial plexus clinic, but I'mnot sure.
Q Ckay. Does she have kind of a w ndow
where she has appointnents every six nonths or, you

know, yearly appointnments?

A We had been seeing her every three nonths,
about. And again, | can't renenber at that tine
what we decided to -- when we decided to see her
next .

Q Does Tynasha have a current diagnosis?

A Besi des brachial plexus injury?

Q Is that what it's stated as, just brachial

pl exus injury?

A Yes, yeah.

Q Ckay. Have you ever spoken to Dr. Matthew
Frank, her neurol ogi st?

A No.

Q Have you spoke within Dr. Caroline
Moneymaker ?

A No.

Q Do you recall if you reviewed either

Dr. Frank's or Dr. Mneynaker's nedical records?

A No.

Q You haven't or you don't recall?

A | don't recall reading any of them

Q Ckay. On the preoperative intake forns
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and where you get your information for nedica
history, is this typically given by the patient's
nother, or is this retrieved from previ ous nedi ca
records?

A Typically by the patient's nother.

Q Ckay. Do you recall, in any of your
conversations with any of Tynasha's fam |y nenbers,
if you ever nentioned or referenced how or why this
type of injury could have occurred?

A We usually do talk to them about how
t hi ngs can occur.

Q Ckay. Would you di scuss --

A Not why, so nmuch as what the nerve
underwent to have occurred.

Q kay. Could you give ne an exanple of how
t hat type of conversation woul d go?

A Basically we tell themthat there -- the
nerve had an injury to it, and in sone way there was
usual |y sone sort of stretch injury to it and
that -- you know, we basically draw out the brachi al
pl exus and what nerves were involved and were
probably injured based on her exam and what nerves
wer e probably stretched.

Q All right. In these conversations, would

you ever use the term "excessive force during

28
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del i very"?

A No.

Q Wul d you ever state anything about
obstetrician pulling on the infant's head during
del i very?

A Not usual ly, no.

Q Ckay. You did nention that you would draw
out the brachial plexus?

A Uh- huh.

Q Wul d this be sonething that you woul d
give to the parents to take hone for their
ref erence?

A Not usually. Usually we just draw it on a
pi ece of paper and show them and they usually don't
take it.

Q kay. And either you, yourself -- or if
you know i f the brachial plexus clinic provides any
of this -- have you provided any literature,
handouts, or reference nmaterials to Tynasha More's
nmot her or other famly nenbers?

A | don't believe so.

Q Okay. At this point in time, can you give
us any percentage of what her inprovenent was prior
to surgery?

A When kids don't have function in their

29
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bi ceps by around six nonths, then their |ikelihood
of gaining nore functional activity of their
extremty for biceps return and shoul der return and
that kind of thing is definitely nore |imted.

They reached a | ower grade of nuscle
activity and strength to the point of where usually
t hey can naybe get to gravity, overcom ng gravity,
but not always. And percentagew se, those vary
t hr oughout literature.

Q Is it your opinion that this is going to
be a permanent disability for Tynasha?

A Yes.

Q And this is regardl ess of any additional
surgeri es she does have?

A Yes. To sone degree, it will always be a
probl em

Q Okay. |Is that an opinion that you hold to
a reasonabl e degree of nedical probability?

A Yes.

Q Have you spoken with plaintiffs' counsel
bef ore today?

A No.

Q And what have you spoken to plaintiffs
counsel about this norning before we tal ked?

A Just about what -- that | was not,
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basically, going to be an expert w tness.

Q Ckay. Again, | think we just already
covered this, but there is no current plan going
forward other than to wait and see and these
possi bility of surgeries, correct?

A Yes, at this tine.

M5. VANDERLAAN: Ckay. That's all the

guestions | had. Do you have any questions?

M5. BRANNON: | don't have any questi ons.
Thank you.
M5. VANDERLAAN: Al right. |'msure you

may know this already, but you do have the
opportunity to read this deposition transcri pt
and nake any corrections. Wuld you |ike the
opportunity to read and sign, or would you |ike
to wai ve that?

A "1l read and sign

(The deposition was concluded at 9:41 a.m)

And further, this deponent saith not.
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COMMONVEALTH OF VIRG NI A AT LARGE, to wit:
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and for the Cormonweal th of Virginia at |arge, and whose
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Heather R @unn, CCR - Notary Public
Commonweal th of Virginia
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           1                 VICTORIA KUESTER, M.D.



           2            was sworn and deposed as follows:



           3                       EXAMINATION



           4   BY MS. VANDERLAAN:



           5        Q    Morning, Dr. Kuester.



           6        A    Morning.



           7        Q    My name is Kristi VanderLaan.  We met



           8   briefly, and I work for Goodman, Allen and Filetti,



           9   and we are representing EVMS Academic Physicians and



          10   Surgeons and Dr. Nicole Gillman in the Tynasha Moore



          11   case.  And we are here to take your deposition



          12   because you have been identified as one of the



          13   treating physicians for testimony; is that correct?



          14        A    Yes.



          15        Q    And I understand that you have not been



          16   designated as an expert in this case?



          17        A    Correct.



          18        Q    Have you ever been deposed before?



          19        A    Yes.



          20        Q    How many times?



          21        A    Once.



          22        Q    Just once.  Okay.  As a treating



          23   physician?



          24        A    As a treating physician, yes.



          25        Q    I'll just quickly run through the rules
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           1   again one more time.  I'm going to ask you some



           2   questions.  I would just like to have you answer



           3   them to the best of your ability.  If you don't



           4   recall or don't know, just please tell me that.  If



           5   I ask a question that's confusing and you don't



           6   understand, just ask me to repeat it.



           7        A    Okay.



           8        Q    We do have the court reporter here today,



           9   so we are asking that your verbalize your responses.



          10   And when I ask a question, please wait until I



          11   finish it before you start responding.  And if you



          12   need a break at any time, just please let me know



          13   and we can stop.  I don't think this is going to be



          14   too long, but just so you know.  Would you please



          15   state your full name for me, please?



          16        A    Victoria Greg Kuester.



          17        Q    And what is your primary office address?



          18        A    1200 East Broad Street.



          19        Q    And that's the building that we are in



          20   right now?



          21        A    Yeah, that's correct.



          22        Q    And your employer is MCV?



          23        A    Yes.



          24        Q    And when did you first start working for



          25   MCV?
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           1        A    2007.  August 2007.



           2        Q    Okay.  Are you also on the clinical



           3   faculty here?



           4        A    Yes.



           5        Q    And since when?



           6        A    Since August 2007.



           7        Q    Okay.  And what department do you work in?



           8        A    Orthopedic surgery.



           9        Q    I would just like to have you go through a



          10   summary of your education and experience for me, if



          11   you would?



          12        A    Okay.  I was trained in my undergraduate



          13   degree at Wake Forest University with a BA in



          14   chemistry and German, then went to Wake Forest



          15   University for my medical school.  And then I did my



          16   residency here at MCV in orthopedic surgery.  And I



          17   did my fellowship in pediatric orthopedics up at



          18   Nemours.  It's N-e-m-o-u-r-s.



          19        Q    Where is that?



          20        A    A. I. duPont Hospital for Children in



          21   Delaware, Wilmington Delaware.



          22        Q    Are you board certified?



          23        A    Yes.



          24        Q    And is that in orthopedic surgery?



          25        A    Yes.
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           1        Q    When did you become board certified?



           2        A    Just July 2009.



           3        Q    Congratulations.



           4        A    Thanks.



           5        Q    And you have a pediatric subspecialty; is



           6   that correct?



           7        A    Yes.



           8        Q    Are you licensed in any other state



           9   besides Virginia?



          10        A    No.



          11        Q    And when did you become licensed in



          12   Virginia?



          13        A    I believe 2003.



          14        Q    Okay.  Could you please describe your



          15   current practice at MCV, what your duties and



          16   responsibilities are here?



          17        A    Sure.  I'm basically the head of pediatric



          18   orthopedics here within the residency program and at



          19   the hospital.  So I oversee both the residents'



          20   education for pediatric orthopedics as well as I do



          21   all of the pediatric orthopedic cases that are done



          22   here except for some trauma.



          23        Q    Okay.  And you have no training in



          24   obstetrics, correct?



          25        A    Correct.
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           1        Q    So it's my understanding you will not be



           2   offering testimony on the obstetrical care given in



           3   this case?



           4        A    Correct.



           5        Q    Do you have an independent recollection of



           6   Tynasha Moore?



           7        A    Yes.



           8        Q    And what is the extent of your



           9   recollection?



          10        A    I mean, I remember seeing her.  I believe



          11   the first time I saw her together with Dr. Ritter in



          12   neurosurgery.  We have a brachial plexus clinic that



          13   we had been doing together.  And she had been



          14   undergoing physical therapy for quite sometime for



          15   her obstetrical brachial plexus injury and had



          16   little return of certain function, so we discussed



          17   with the parents and took her to the operating room



          18   for a repair, and then I have begun following her



          19   since then as to her recovery.  I think the last



          20   time we saw her was in June.



          21        Q    Of '09?



          22        A    '09.



          23        Q    And when you and Dr. Ritter saw her in the



          24   brachial plexus clinic, do you recall what date that



          25   was or what month that was?
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           1        A    I could probably look back in my records.



           2   I don't recall offhand.



           3        Q    Okay.  We will get to the records in a



           4   second.  That was before the surgery, correct?



           5        A    Correct.



           6        Q    Do you recall about you how many times you



           7   saw her before the surgery?



           8        A    I believe just once.



           9        Q    Okay.  And you and Dr. Ritter were



          10   cosurgeons in Tynasha's surgery?



          11        A    Yes.



          12        Q    And Dr. Ritter is a neurosurgeon?



          13        A    Yes.



          14        Q    And in this type of procedure, the nerve



          15   grafting procedure, is it common that you work with



          16   Dr. Ritter --



          17        A    Yes.



          18        Q    -- as cosurgeon?



          19        A    Yes.



          20        Q    Okay.  Do you recall how you first became



          21   involved in Tynasha Moore's care?



          22        A    We -- I just remember that, you know, we



          23   were consulted as a team for her injury.



          24        Q    Do you remember which physician sent the



          25   referral or the consult?
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           1        A    I do not, no.



           2        Q    Could you also explain and kind of



           3   differentiate for me what your role and Dr. Ritter's



           4   role would be in the surgery in this case?



           5        A    Sure.  Well she is, again, you know, a



           6   neurosurgeon and so she actually does most of the



           7   neurologic repair.  I usually do the exploration



           8   along with her, and we determine together what needs



           9   to be repaired.



          10                  In most cases, I usually tend to help



          11   with the exposure of getting the nerves to graft and



          12   harvest those nerves, and then she will usually



          13   actually do the nerve repair under the microscope.



          14   In her case, she needed a shoulder manipulation, so



          15   that was kind of more -- fell more under my



          16   orthopedic part.



          17        Q    Okay.  You mentioned that you did see



          18   Tynasha Moore preoperatively?



          19        A    Yes.



          20        Q    I don't believe I have records from any



          21   preop consult.



          22        A    Okay.



          23        Q    Do you know if any notes were taken on



          24   that?



          25        A    It was probably done at Dr. Ritter's and
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           1   would be within their charts.



           2        Q    Okay.



           3        A    Our brachial plexus clinic is located at



           4   her office.



           5        Q    Do you recall speaking with any of Tynasha



           6   Moore's family members prior to the procedure?



           7        A    I believe it was her mother we had spoken



           8   to.



           9        Q    Okay.  Do you know if anyone else was



          10   present?



          11        A    I don't remember.



          12        Q    Okay.  Let's move to the operative note.



          13       (The Note was marked Kuester Exhibit No. 1.)



          14   BY MS. VANDERLAAN:



          15        Q    Okay.  And this is the operative note that



          16   you authored in this case, correct?



          17        A    Yes.



          18        Q    If you could just please explain to me



          19   what procedure was done and all the different parts.



          20   I know that this was pretty extensive.



          21        A    Yeah.  I mean, the first part is we



          22   basically explore the brachial plexus, so we make an



          23   incision over the brachial plexus.  And then we



          24   carefully dissect down to the nerves and we try to



          25   look at what is intact, what is not intact, if there
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           1   is neuroma that's been formed, or what injury is



           2   there.  And then once we determine that, then we



           3   determine what kind of nerve grafting, if we feel



           4   that would be beneficial, would be best for her.



           5                  And so we did that, and we felt that



           6   we would need to take the sural nerve grafts from



           7   both of her legs to repair the nerves that we wanted



           8   to and to give her the best potential recovery and



           9   function.  We also talked to, I believe, the mom at



          10   that point in time about taking a nerve from her



          11   trapezius muscle to also transfer over to give her a



          12   good recovery as well.  So we then spent time



          13   harvesting all those nerves and exploring all those



          14   nerves that we needed to, and then did a repair.



          15        Q    Okay.



          16        A    Also we did a shoulder manipulation



          17   because she was tight in internal rotation -- tight



          18   in external rotation, and so we manipulated her at



          19   the very end of the case.  Then we put her in a



          20   cast.



          21        Q    Okay.  When you mentioned that during



          22   procedure you look for what nerves are intact and



          23   which ones are not, is there any monitoring that



          24   goes on during the exploration?



          25        A    We did use neuromonitoring to help us with
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           1   that as well to determine which nerves were intact



           2   and were not.



           3        Q    Okay.  And do you recall, or from your



           4   note, which ones were intact and which ones were not



           5   and what you found during the exploration?



           6        A    I believe C5 was intact but at the C5-6



           7   junction, there was significant neuroma or scar



           8   formation around the nerve.  And then I believe we



           9   found that C7 and -- C6 and C7 roots were actually



          10   avulsed.



          11        Q    And can you describe what avulsion means?



          12        A    Avulsion means pulled away from the spinal



          13   cord.



          14        Q    Okay.  You mentioned that one of the



          15   nerves were taken from her trapezius muscle?



          16        A    Uh-huh.



          17        Q    Does that hinder her at all in the future



          18   being with anything --



          19        A    Very little.



          20        Q    Okay.  What, if any, would be hindered?



          21        A    I mean, she would have maybe a weak



          22   shoulder shrug.



          23        Q    And was this the case that, you know, you



          24   did the neuromonitoring and the brachial plexus



          25   exploration and then decided where to graft from?
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           1   Did you have a conversation with the mom during this



           2   procedure if you were exploring first and then



           3   repairing?



           4        A    We did really only about the part of



           5   taking the -- a nerve from the trapezius.  As for



           6   what we were planning on doing beforehand, we were



           7   planning on probably needing to take the sural nerve



           8   grafts.  So we didn't explain that again to her in



           9   the middle of the surgery.  We had already talked to



          10   her about that.



          11        Q    Can you describe for me what Tynasha's



          12   abilities were or inabilities prior to the surgery?



          13        A    Okay.  She had no biceps function or



          14   really much shoulder function at that time.  She had



          15   very little wrist extension, but she appeared to



          16   have good finger flexion and extension and function.



          17        Q    And what were the goals of the surgery?



          18        A    To gain stronger biceps and shoulder



          19   function.



          20        Q    And the wrist extension was not a goal of



          21   the surgery?



          22        A    That's correct.



          23        Q    And why not?



          24        A    Because at that point in time, we saw her



          25   at nine months of age and it was a little bit late,
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           1   so we felt the best thing was to gain back and



           2   what -- with what nerve graft we could harvest, we



           3   could gain the most with her biceps and shoulder.



           4        Q    With nine months being late for this type



           5   of procedure, what time frame is typical or what



           6   would have been better?



           7        A    It varies throughout the country.  And



           8   some people do it anywhere from three to nine



           9   months, but we tend to like to do it around six



          10   months.



          11        Q    And do you know at all, either through



          12   independent recollection or if you need to look at



          13   your records, why it was until nine months before



          14   the operation was performed?



          15        A    My recollection is she was getting therapy



          16   and they had a hard time getting a consult from



          17   someone.



          18        Q    Okay.  Moving back to the operative note,



          19   the preoperative diagnosis states right obstetrical



          20   brachial plexus injury with little return of



          21   function in the C5 through C7 distribution of her



          22   right arm, and a right shoulder internal rotation



          23   contracture with a probable posterior dislocation



          24   and glenoid dysplasia.



          25                  Can you tell me how a preoperative
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           1   diagnosis is determined, whether you are the one



           2   that makes that determination or you and Dr. Ritter?



           3        A    We both do together.



           4        Q    Moving on to after surgery, I have



           5   these -- you saw Tynasha Moore in follow up on



           6   June 23, 2008; is that correct?



           7        A    Yes.



           8             MS. VANDERLAAN:  Take a minute and have



           9        these marked.



          10       (The Note was marked Kuester Exhibit No. 2.)



          11   BY MS. VANDERLAAN:



          12        Q    Okay.  The surgery was June 5; is that



          13   correct?



          14        A    I believe so.



          15        Q    And then you saw her on the 23rd?



          16        A    Yes.



          17        Q    And moving to that note, how did Tynasha



          18   do after the surgery?



          19        A    She seemed to do very well.  I think -- I



          20   mean, she was in a cast for that period of time and



          21   didn't seem to have any significant problems with



          22   that.  I think her wound had a little bit of area



          23   that had opened up but was healing well without any



          24   evidence of infection.



          25                  And at that point in time, we don't
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           1   expect to see any function or changes in her exam



           2   except for she did have better external rotation



           3   from our manipulation in the operating room, so she



           4   was making appropriate progress.



           5        Q    When would you expect to see changes after



           6   this type of surgery?



           7        A    Probably at least not until six to nine



           8   months.



           9        Q    Okay.  Do you know is there anything that



          10   would not have been corrected by this surgery or



          11   that you didn't anticipate besides the wrist



          12   extension not being corrected by this surgery?



          13        A    No.



          14        Q    Okay.  Were her casts removed at this



          15   June 23 visit?



          16        A    Yes.



          17        Q    And I have here in your last paragraph on



          18   the first page that you said it was very important



          19   that she start physical therapy the next week?



          20        A    Yes.



          21        Q    Do you know what goals they were going to



          22   be working on in physical therapy?



          23        A    Continuing to keep her whole arm supple



          24   and with good range of motion until her nerve



          25   function returns.
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           1        Q    Okay.  And you also said that you do not



           2   want her raising her arm up over her head at that



           3   point in time.  Is there a time frame as to when



           4   over-the-head exercises are --



           5        A    Usually about five to six weeks out, post



           6   surgery.



           7        Q    Okay.  And then you saw Tynasha again in



           8   follow up on October 20?



           9        A    Yes.



          10       (The Note was marked Kuester Exhibit No. 3.)



          11   BY MS. VANDERLAAN:



          12        Q    At this point in time, did you expect to



          13   see any changes from the surgery or any improvement



          14   in function?



          15        A    Let's see, three months later.  Still



          16   probably not.



          17        Q    Okay.



          18        A    We like to continue to follow their range



          19   of motion as well, make sure they are not getting



          20   stiff again.



          21        Q    Okay.  Under your impression and plan, at



          22   the second little sentence there, you stated that at



          23   this point in time she does not really seem to be



          24   gaining back what she should be given the repair.



          25   Can you explain that?
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           1        A    Yeah.  I mean, again, it's still early, so



           2   she was still three and a half or four -- a little



           3   over four months from the repair.  I think we were



           4   looking at -- also looking at her, you know, to see



           5   if she would have any other extra wrist extension.



           6   And she did not -- you know, did not have any



           7   shoulder function still at that point in time.  But



           8   that's really within normal limits so.



           9        Q    Okay.



          10        A    That's not terribly abnormal.



          11        Q    And then the very last sentence from this



          12   note stated that if she remains the same, she may



          13   need secondary surgery in the future.



          14        A    Uh-huh.



          15        Q    Would this be the same type of surgery?



          16        A    No, it would be a different kind of



          17   surgery.  It would be a more orthopedic involved



          18   surgery where she would need tendon transfers.



          19        Q    Can you describe that in more detail,



          20   where the tendons would be taken from and where they



          21   would be moved to?



          22        A    Yeah.  Most commonly, they are taken



          23   from -- taken as internal rotators and taken to be



          24   used as external rotators and abductors of the



          25   shoulder.
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           1        Q    So this is all going back towards the



           2   shoulder function?



           3        A    Yes.



           4        Q    Would this improve the bicep function as



           5   well?



           6        A    That would not improve the biceps.



           7        Q    Would this just be a single surgery, or



           8   was this planned as a set of surgeries?



           9        A    It really depends on what her function



          10   would come back to be.  There is no way to really



          11   describe what -- you know, how many surgeries it



          12   would take.  That would probably be one surgery.



          13   But if she needed other surgeries, depending on



          14   what -- how much biceps function she got back, you



          15   know, just depends.



          16        Q    With any future bicep function surgery,



          17   would you be the physician performing that surgery



          18   or would Dr. Ritter or --



          19        A    I would be.



          20        Q    Okay.  With the tendon transfer surgery,



          21   could you give me a time frame on when you would



          22   expect to do that, if necessary?



          23        A    Probably not until at least two years of



          24   age and then just depending on her ability to



          25   continue with physical therapy and how well she's --
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           1   how much she's continuing to improve with



           2   strengthwise and that kind of thing, so it really --



           3   there is a wide variety of when to do it.



           4        Q    Okay.  This October 20 was the last note I



           5   have that was authored by you, but you did say that



           6   you last saw her in June 2009?



           7        A    At the brachial plexus clinic.



           8        Q    Okay.  So again, these would be in



           9   Dr. Ritter's notes, not in your notes?



          10        A    Yes, correct.



          11        Q    Okay.  Do you recall or -- I don't know if



          12   you have those notes with you.



          13        A    Actually, I think I do -- actually, I



          14   don't think I have the most recent one.  I have a



          15   December of '08 and a March of '09 note.



          16        Q    Okay.



          17        A    I don't have the June one.



          18        Q    I think I have the March one as well, and



          19   that's last one I have too.  Could you just explain



          20   what Tynasha's current progress is and what her



          21   current abilities are?



          22        A    Let's see, I'm just going to review my



          23   note for a second.



          24        Q    Sure.  Take as long as you need.



          25        A    Okay.  So at the time of March that we saw
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           1   her again -- I'm not sure about June.  I'm not sure



           2   there was a significant amount of progress, if I



           3   remember correctly, between those two dates, but she



           4   still lacks a significant amount of biceps flexion.



           5   And she didn't have any external rotation that we



           6   could see actively at the shoulder although she



           7   could be passively stretched to at least 30, 45



           8   degrees.  She's still continuing to use her hand



           9   well and at least get her wrist up to neutral



          10   extension.  But I still don't think we saw a lot of



          11   great biceps -- active biceps flexion or a lot of



          12   good shoulder motion.



          13        Q    I'm going to pull out this note and have



          14   it marked as well.



          15       (The Note was marked Kuester Exhibit No. 4.)



          16   BY MS. VANDERLAAN:



          17        Q    It was mentioned throughout the records



          18   that Botox injections may be used?



          19        A    Uh-huh.



          20        Q    Do you know if those are currently being



          21   used?



          22        A    For her?



          23        Q    Yes.



          24        A    I believe she got a triceps injection by



          25   another physician.
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           1        Q    Okay.  And you don't know who that



           2   physician is?



           3        A    I believe Dr. Monasterio.



           4        Q    And is he with MCV as well?



           5        A    He is with Children's Hospital.



           6        Q    Okay.  Do you know Dr. Monasterio?



           7        A    I do.



           8        Q    Have you worked with him before on these



           9   types of cases?



          10        A    Yes.



          11        Q    Is he just handling the Botox injections,



          12   or is he handling any other part of Tynasha's care?



          13        A    No.  At this point, just the Botox.



          14        Q    I'm going to backtrack a little bit.  When



          15   you mentioned the loss of the shoulder shrug from



          16   the removal of the trapezius nerve, is that a



          17   permanent loss?



          18        A    It can be.  In kids as young as her,



          19   sometimes they have other functions that help take



          20   over what's lost at that age so.



          21        Q    Okay.  I believe also in your operative



          22   note you stated you discussed the decision on the



          23   nerve grafting and transfers with the patient's



          24   family, and the preop assessment stated that the



          25   patient's mother, father, and grandmother were
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           1   present.  Do you recall all of these individuals



           2   when you had that conversation?



           3        A    You know, I really don't recall.



           4        Q    Okay.  Do you have an opinion on the



           5   current outlook for Tynasha?



           6        A    Well, I think she will certainly not have



           7   a normal arm function, and I would gather that she



           8   will probably -- would probably -- to maximize her



           9   function, she may need some subsequent, secondary



          10   surgeries.  But at this time, I would not perform



          11   those.  I would continue to wait to see how she



          12   progresses.



          13        Q    Okay.  And the possible secondary



          14   surgeries, one would be the tendon transfer and



          15   then --



          16        A    Uh-huh.



          17        Q    -- the next one would be -- which other



          18   one did you mention?



          19        A    Well, I mean, there is the tendon



          20   transfers and then there is also other tendon



          21   transfers to -- and free transfers to try to get



          22   more biceps function so.



          23        Q    Do you have any idea about how many



          24   surgeries and over what course of time she might



          25   need these?
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           1        A    No.



           2        Q    Okay.  And you are not recommending at



           3   this time that she have the additional surgery?



           4        A    Correct.



           5        Q    Okay.  Are you also working with Tynasha's



           6   physical therapist?



           7        A    Yes.



           8        Q    And is that Karen Chipok?



           9        A    Yes.



          10        Q    I believe the August 18 note references a



          11   Kim Wesdock --



          12        A    Yes.



          13        Q    -- as the PT?



          14        A    She is our physical therapist that also



          15   comes to our brachial plexus clinic.



          16        Q    Okay.



          17        A    But she doesn't actually do the physical



          18   therapy with the child, so she helps us with the



          19   assessment.



          20        Q    All right.  So she's not actively involved



          21   in Tynasha's PT?



          22        A    Correct, no.



          23        Q    Okay.  Were you involved in the decision



          24   of whether or not to try the Botox injections?



          25        A    Yes.
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           1        Q    And what was discussed there just



           2   risk/benefits-wise, and why did you decide to



           3   proceed with that?



           4        A    Well, she seemed to have kind of



           5   overpowering triceps function, so we felt that if we



           6   could kind of weaken her triceps, perhaps her biceps



           7   that was trying to come back, although it was



           8   probably weak, may have more of a chance to



           9   strengthen and function more.



          10        Q    Okay.  And were there any risks or



          11   possible adverse affects from trying the Botox



          12   injections to the triceps?



          13        A    There is very small risk to Botox, but



          14   there is always some risk.



          15        Q    Okay.  What would those be?



          16        A    There's small risk to a reaction to it,



          17   small risk of infection.



          18        Q    Okay.  Does Tynasha Moore currently have



          19   any upcoming appointments scheduled with you?



          20        A    I don't know at this point when her next



          21   one is scheduled.



          22        Q    Okay.  At this --



          23        A    It would --



          24        Q    I'm sorry.



          25        A    I was going to say it would be usually
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           1   with our brachial plexus clinic, but I'm not sure.



           2        Q    Okay.  Does she have kind of a window



           3   where she has appointments every six months or, you



           4   know, yearly appointments?



           5        A    We had been seeing her every three months,



           6   about.  And again, I can't remember at that time



           7   what we decided to -- when we decided to see her



           8   next.



           9        Q    Does Tynasha have a current diagnosis?



          10        A    Besides brachial plexus injury?



          11        Q    Is that what it's stated as, just brachial



          12   plexus injury?



          13        A    Yes, yeah.



          14        Q    Okay.  Have you ever spoken to Dr. Matthew



          15   Frank, her neurologist?



          16        A    No.



          17        Q    Have you spoke within Dr. Caroline



          18   Moneymaker?



          19        A    No.



          20        Q    Do you recall if you reviewed either



          21   Dr. Frank's or Dr. Moneymaker's medical records?



          22        A    No.



          23        Q    You haven't or you don't recall?



          24        A    I don't recall reading any of them.



          25        Q    Okay.  On the preoperative intake forms
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           1   and where you get your information for medical



           2   history, is this typically given by the patient's



           3   mother, or is this retrieved from previous medical



           4   records?



           5        A    Typically by the patient's mother.



           6        Q    Okay.  Do you recall, in any of your



           7   conversations with any of Tynasha's family members,



           8   if you ever mentioned or referenced how or why this



           9   type of injury could have occurred?



          10        A    We usually do talk to them about how



          11   things can occur.



          12        Q    Okay.  Would you discuss --



          13        A    Not why, so much as what the nerve



          14   underwent to have occurred.



          15        Q    Okay.  Could you give me an example of how



          16   that type of conversation would go?



          17        A    Basically we tell them that there -- the



          18   nerve had an injury to it, and in some way there was



          19   usually some sort of stretch injury to it and



          20   that -- you know, we basically draw out the brachial



          21   plexus and what nerves were involved and were



          22   probably injured based on her exam and what nerves



          23   were probably stretched.



          24        Q    All right.  In these conversations, would



          25   you ever use the term "excessive force during
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           1   delivery"?



           2        A    No.



           3        Q    Would you ever state anything about



           4   obstetrician pulling on the infant's head during



           5   delivery?



           6        A    Not usually, no.



           7        Q    Okay.  You did mention that you would draw



           8   out the brachial plexus?



           9        A    Uh-huh.



          10        Q    Would this be something that you would



          11   give to the parents to take home for their



          12   reference?



          13        A    Not usually.  Usually we just draw it on a



          14   piece of paper and show them, and they usually don't



          15   take it.



          16        Q    Okay.  And either you, yourself -- or if



          17   you know if the brachial plexus clinic provides any



          18   of this -- have you provided any literature,



          19   handouts, or reference materials to Tynasha Moore's



          20   mother or other family members?



          21        A    I don't believe so.



          22        Q    Okay.  At this point in time, can you give



          23   us any percentage of what her improvement was prior



          24   to surgery?



          25        A    When kids don't have function in their
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           1   biceps by around six months, then their likelihood



           2   of gaining more functional activity of their



           3   extremity for biceps return and shoulder return and



           4   that kind of thing is definitely more limited.



           5                  They reached a lower grade of muscle



           6   activity and strength to the point of where usually



           7   they can maybe get to gravity, overcoming gravity,



           8   but not always.  And percentagewise, those vary



           9   throughout literature.



          10        Q    Is it your opinion that this is going to



          11   be a permanent disability for Tynasha?



          12        A    Yes.



          13        Q    And this is regardless of any additional



          14   surgeries she does have?



          15        A    Yes.  To some degree, it will always be a



          16   problem.



          17        Q    Okay.  Is that an opinion that you hold to



          18   a reasonable degree of medical probability?



          19        A    Yes.



          20        Q    Have you spoken with plaintiffs' counsel



          21   before today?



          22        A    No.



          23        Q    And what have you spoken to plaintiffs'



          24   counsel about this morning before we talked?



          25        A    Just about what -- that I was not,
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           1   basically, going to be an expert witness.



           2        Q    Okay.  Again, I think we just already



           3   covered this, but there is no current plan going



           4   forward other than to wait and see and these



           5   possibility of surgeries, correct?



           6        A    Yes, at this time.



           7             MS. VANDERLAAN:  Okay.  That's all the



           8        questions I had.  Do you have any questions?



           9             MS. BRANNON:  I don't have any questions.



          10        Thank you.



          11             MS. VANDERLAAN:  All right.  I'm sure you



          12        may know this already, but you do have the



          13        opportunity to read this deposition transcript



          14        and make any corrections.  Would you like the



          15        opportunity to read and sign, or would you like



          16        to waive that?



          17        A    I'll read and sign.



          18



          19       (The deposition was concluded at 9:41 a.m.)



          20          And further, this deponent saith not.



          21



          22



          23



          24



          25
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